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INTHE UNITED STATES DISTRICT COURT
FORTHE WESTERN DISTRICT OFVIRGINIA

-.-......

UNITED STATES OF AMERICA. )
)

Plaintiff'. )
)

v. )
)

FMC CORPORATION. )
)

Defendant. )

Civil Action No. _

CONSENT DECRes

I. BACKGROUND

The United stateiofAmerica (United States). on behalfofthe Administrator oftlw· '.

United StatesEnvironmental Protection ASCllCY (EPA). filed a complaint in thiImatter pursuant V
to Sections 106and 107ofthe ComprehCl!Sive Environmental Besponso, Compensation, and

. Liability Act (CERCLA), 42 U.S.C. §f 9606. 9601.

A. The United Statesin its complaint seeks, interalia: (I) reimbursement ofcosts

inc1.UTed by EPAand tIw Department ofJustice forresponse actions at tIw Avtex Fibers

Superfund Site(Site)ill FrontRoyal. Vifsjniatogether withaccrued interest; and(2)

performancaor~tdies anclresponse workby FMC Corporation (FMC) at the Siteconsistent

with tIw Nationa1COntlngenc:y Plan,40 C.P.a. Part300(NCP)•

. B. In accordance witla tho NCPandSection 121(t)(1)(F) ofCERCLA, 42 U.S.C.

§ 9621(t)(1)(F), EPAnotified theCommonwealth ofViraini&(the State) ofnegotiations with

potentially responsible parties rcgardinl the implementation of tho remedial desisnandremedial
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action fortheSite, and EPA has provided theState with anopportunity to participate in such

negotiations.- ,

. .

C. rnaccordance With Section f220Xl) ofCERCLA, 42 U.S.C. § 9622(jXl),onJuly 22,

1997, EPA notified theU.S. Department of Interior of neKotiations with potentially responsible

parties regarding the release ofhaZaidous substances that may have resulted in injury to the

natural resoUrces under Federal~p andencouraged the trustee to participate in the

negotiation of this Consent Decree•

.D•.FMC Corporation (FMC) does notadmit anyliability to me United States arising out

oCme trinsactionsoroccurrences alleged Indie complaint, ~r does Itacknowledge that the "
, .' ".' ...

release or threatened reieasc of hazardous substances at or from the Siteconstitutes an Imminent =

or substantial endangemiem 'to the pUblic health or welfare or the environment. .

E. (a> TheSiteis located in Front Royal. Virginia. Attached hereto as Appendix A is a

map of the Site. TheSiteis • closed fibers manufacturing plant, Over the course of '

approximately SO years. the plantwas used to manufacture fibers suchas rayon, polyester, and

polypropylene. Situated along the east bank ofthe South Fork of the Shenandoah River (River),

. the facility occupies apprOximately 440 acres. A private school is loc3ted along the eastern

propertybo~ Residential areas ire to the east, south andnorth property boundaries.

The SltUr.owtr Isbisected bythe Norfolk Southern RaIlway Company railrOad (the
" • p' . '.' .,'

Norfoli-Southem) which separateS the plantproduction area&om the fonner wastedisposal

. areas. The'~lant~ ~Ples Ippro~lmately 200acres east~i~ railioad tracks whose features .

included approximately 60acres ofmanufacturing andadministrative buildings, tank storage

V areas, openfields and parking lots.. 1he areawestof the railroad Iracks, encompassing
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approximately240acres, includes 23 impoundments andfill areas, and a wastewater treatment V

plant(WWllt.. A groundwater plume from the impoundment area extends under the River and

beneath someproperty on thewestbankafthe South Forte of theRiver (Rivcrmont Acres).

Operations at the Sitebcgall in 1940, when American Viscose opened arayon production

plant. In 1963, American Viscose soldthe plantandproperty to FMC Corporation (FMC>, and

in 1976, the plantandptopertywere soldby FMC to Avtex Fibers, Inc. (Avtex). In November

1989, AvteX shutdownthe plantandshonly there8tfer declared banlauptey.

Theplantmanufacturinl operations generated threemajor waste types. Thefirsttype wu

generated whenthowaste acidfrom theproduction proc:esa wu treated with lime in the wwt'P;

thesludgegenerated by that trealment wu placed in six suIfato basins. Thesecond waste t>? . ~

wasthe flyashgenerated from thecombustion of coal in the oD-Site power plant. Flyashwu

. disposed in four impoundments and onestockpile. Thethirdwaste type was waste viscose that

wu disposed in elevenon-site viscose basins. Thewaste viscose wu primarily anoff'

specification productfrom the production process. In addition, solidwastes were placed in a

solidwastelandfill

(b) In response to a releaseor asubstantial threac ofarelease ofhazaldoussubstances at

or fromthoSiUt. EPA commenc:edoradministratively ordered various parties to commence
,." .-

response adfoasmJinvestigations at thoSite.

. .: I. Pursuant to Section 105 of CERCLA. 42U.S.C. §.9605, EPA

placedthe Siteon the National Priorities List. set forth at 40 C.P.R. Part 300, Appendix B,on

June 10, 1986(51 Fed.ReI- 2107).
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.2. EPA entered into a Consent Order, Docket No. 11I·86·1 '.DC, with Avtex

Fibers, Inc. an4.Avtex Fibers. Front Royal, Inc. (collectively AvielC) on Auaust II, 1986, for. ,

perfonnance ofa Remedial Investigation andFeasibility study(RIIFS) fora limited area of the

Site. TheRIlFS was to investigate the Impacts of the Viscose disposal b~ins on thecroundwater.

EPA amended the Consent Order, Docket No.10·86-1'·DC, onJanuary 6, 1988, to include FMC

as a party. TheAugust 1988 RJlFS documented the presence ofcarbon disulfide, cadmium, lead.

hydrogen sulfide, andarsenic in poundwater sampled at the Site. Carbon disulfide andarsenic

were alsoidentified in poundwateron the west side of the shenandoah River. Constituents

detected in theviscose materials on SiteIncluded arsenic. cadmium. carbon disulfide, leadand

zinc•.
•

J. OnSeptember 30, 1988, EPA issued a Record of Decision (ROD) forOperable

Unit I (OU·I), which addressed poundwater contamination caused by leaching of fluids from

viscose basins 9, 10,and 11. EPA issued a Unilatetal Administrative Order (UAO), Docket No.

(II·89-19·DC, on June 30, 1989, toAvtex andFMC forImplementation of the remedial action

.chosen in the ROD forOU-l. Theteafter•.EPA susPended the UAO having determined that
•

.. ..additional information wasnecessary concerning subsurface Conditions at theSitebefore a

groundwatermnedy couldbe implemented•.

. ; 4. OnOctober 31, 1989, EPA Issued a UAO, Docket No.III·90-01·DC, to AmlC

ordering it to conducta femQval action at the Site. A~ons required by the UAO Included the

following: a plantosample the entire Siteto identifY the scope of PCB contamination at theSite;

a planto identifY, segregate, and dispose of hazardous substances. Including drwmned wastes

andcertain PCB-contaminated areas; anoutline and subsequent study to determiDe potential. .
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releases from Siteoperations, processes. areas. or systems; a health and safety plan under whichJ ..

thework wasto be implemented; a: plan to provide sitesecurity; and a fire protection plan. On

November 9, 1989, shortly after theUAO was issued. the State revoked Avtelt's National

Pollutant DischargeElimination System (NPDES) pennit. Avtelt informed EPA onNovember

10, 1989, thatit could notcomply withtheUAO, andAvtelt shut down the plant.

S. Onor about November II, 1989, EPA initiatecl311 emerg~cy removal action

at theSite. The removal operation included an imminenthazard evaluation; establishment ofsite

security; design andoperation of the waste water treatmentsystem; returnof raw chemicals to

suppliers: disposal oflab pack chemicals. tlanunable chemicals. and short·lif.chemicals;

decommissionin. of22carbon disulfide impoundments; anddraining. tlushing. andOD-site • '.

treatment of various proc:csa lino, tank, andvessel fluids. .
. J

6. On Febnwy2. 1990, EPA issued a UAO, DocltetNo. tn-90-12-DC (WWTP

UAO), orderina FMC to operate the WWTP at the Sitein order to maintain freeboard levels in

sulfate basins 1 through 4, 4E,andthe emergency laaoon.

7. OnSeptember 28, 1990, EPA issued thesecond ROD fortheSite, which

required several accelerated remedial actions. This second ROD wu broltcn down into the

followinloperableunits: OU·2wasfortheexQvation andremoval of PCB-contaminated soils;

OU-3 was fOr thedemolition oftheacidreclaim facility; OU-4 required sitesecurity; and OU·S

required thesampling.ldentiftcadon, aad disposal ofdrums of hazardous substances.

. 8. OnOctober 22. 1991, EPA issued a UAO, Docket ~o. m·91-48·DC

(Rivermont UAO), to FMC requirin. it to provide alternate waterto residents in R1vermont

Acres, a residential subdivision on thewestsideof theShcnmdoah River.
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9. Physical on-site constr\lCtion of theremedial work designated~ OU-2 has

been 'Completed...The work included excavation arid off-site disposal' of PCB-contaminated soils.

10. EPA perfonned sitesecurity underOU-4 andthe demolition~fthe acid

reclaim facility under OU-3. Physical on-site demolition of theacid reclaim facility has been

completed.

II. In September 1994,EPA completed work desipted IS OU-S.

Approximately 2,879 drums ofwaste were disposed of off-site.

12. On March 30, 1993, EPA andFMC siped aConsent Order,DoCketNo. m- .

93-14 (RJIFSConsent Order). which required FMC to complete a portion ofa Second RJlFS fqr

the Site. The balance oftbe second RllFS fortheSiteis being conduCted by EPA. The: RIJF& - ~
•

Consent Order covered the following areas: investigation of the viscose basins, sulfate basins, .

WWTP lagoons and residuals, fill Ilea and flyash piles, on-siteloff-site arounc1water, andon-site

, soils.

13. In accordance with thetennsofthe RllFS ConsentOrder,FMC investigated

the redevelopment priority Area A, B (currendy referred to IS ParceI2B). andC (currendy

referred to IS Parccl2A)(identified on theattached Appendices A andB)at the Site. This work

wasdesignated ISOU-I:---
.,~; J§.t.The portion of the RlIFS being perfonned by EPA covers the following areas:

the inVestiptiOIl of'tiuildinp.on-site (OU-I5); riverandccolosicallnvestisation andrisk

assessment (9U~9);and Investisation ofoff-site soils,'. ballfield andthesewers (OU-l0)•

. 15. In or before Oc:tober1996, EPA bepn removalletivities oncertain buildings

U. andstructures at the Avtcx plant. This t=1ovalletion Involves demolition of lOme of the
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buildings on-siw. decontamination of certain buildings, andtreatment anddisposal ofdebris and V

waste. A suM&antial portion of thiswork, includinlJ demolition of approximately 17acres of

buildings, has been completed.

16. Onor about October 16, 1998, EPA issued theSecond Modification to the

WWTP UAO. Docket No. m-90-12-DC. ordcrinlJ FMC to perform stabili7ation activities at the

Site. Theremoval activities under the Second Modification to the WWTP UAO. Docket No. III

9O-12-DC. include, amonlJ otherthings, erosion and SedimentatiOD control. and management of

wastepilesand debris.

17. In Removal Action Memoranda and RODs. EPAwiD select response actiOlIS~

. .
for the Removal ActioD - Basins, theRemoval ActiOD - Buildings and Remedial Actions(detincc1~

below) in accordaDco with CER.CLA.
V

F. Basccl OD the infOrmatiOD presently available to EPA, EPA believes thatthe Work will

be properly and promptly concluded by FMC ifconcluded in~with the requirements

of thisConsent Decree and its appendices.

Q. Solely for the purposes of Section 113(j)ofCER-etA. the Work selected or to be

selected by EPA,and theworkto be performed by FMC. shaU constitute a response action taken

or ordcreclqtB.Prcsldent.
'-..:-:.-.-.

~......
H.. n~IT"jted States repmcntI that it is EPA RqioD uri general practice in the

develoPment ofCERCLA remedies to assume firtunl industrial useforproperty. suchas theSite.

which is or has bccD subject to industrial use. In May 1991.NorthAmeric:aD Realty Advisory

Services (NorthAmerican) completed a studyofthe f\mn landuseat the Site.which basbeen

adopted by Warren County. The N~rthAmerican study is the bcstavai1ab1e information on .'-'"
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future land use-atthc Site, andEPA assUmes that future useof theSite will be commercial- .
industrial, inreatio'nal Orconservation use; consistent with this study. A map of future land use

adapted &om theNorth American study is attached IS Appendix B. EPAreserves theright,

. however, to consider otheruSes in In RIJFS or. future ROD subject to this Consent Decree, if

EPA determines, on thebasis of newinfonnation obtained by EPA in whole or in partafter the

dateof lodiina of thIs'Consent Decree, which could nOt have beenobtained prior to lodging, that

Itwould beappropriate under theNCP to consider'uses other than commercial, industrial•

.recreational or conservation forthc Site'.

I. The Parties recognize, and theCouttby enierina thisConsent Decree finds, thatIbis:

Consent Decree basbeen neaotiated by theParties in aoodfaith andImplementation ofthis :~ • :'

Consent DecreC will expedite thecleanup of theSiteandwill aVoid prolonaed andcompUcated

litigation betweentheParties, andthatthis Consent Decree is fair, ~nabl~ md in thepublic

. interest.

NOW, mEREFOR.E,lt IsherebyOrdered, Adjudaed,andDecreed:

D. JURISDlCTION

I. ThisCourtbasjurisdiction CIvet thesubject matteroftlus action purs1WlttO 28 U.S.C.

§§ 1331 lid~1D441U.~.C.1f9606, 9607,and9613(b). This Courtalso baspersonal
.:~-:-;.\.~.a. .. .

jurisdictiOD~mCwithrespect to thisaction. Solely forthepurposes of this Consent Decree..,,'.,. . .

andthe~~1aint.FMC waives~ C1bjectiolJs md defenses that itmay have to
• e

jurisdiction QftheCourtor to venue in thisDistrict. FMC shall notchaUqe the tenD:' of this

Consent Decree or thisCourt's jurisdiction to enterandenforce thisConsent Decree.

AR200011
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III. PARTIES BOUND

2. ~ConsentDecree applies to andis bindinl upon theUnited States and upon FMC

and its successors and'assigns. Any change inownership or corporate statuiofFMC including.

but not limited to, anytransfer ofassets or realor personal property, shall" in nowayalter FMC's

responsibilities under this Consent Dccree-.

3. Within 10days after lodginl ofthisConsent Decree. FMC shall provide a copy of this

Consent Decree to eachcontractor hired to perform the Work (as definccl below) required bythis

Consent Decree and to each person rcprcsentinl FMCwithrespect to the Siteor the Work and

shallcondition all contracts entered intohereunder upon performance of tho Work inconformity

withtho termsofthis ConscntDecree. FMCor itscontractors shall provide writtcD noticeoltho-:

Consent Decree to all subcontnlCtOrs hired to perform anyportion oftho Work required by this

Consent Dccreo. FMCshallnonetheless beresponsible for cnsurina that itscontraetors and

subcontractors perform tho Work contemplated herein in accordance withthis Consent Decree.

Withregard to the activities undertaken pursuant to this Consent Decree, each contractor and

subcontractor shall be deemed to be in • contractual relationship withFMC within tho mcaninl

ofScction 107(bX3)ofCERCLA.-42 U.S.C. § 9607(bX3).

.~~,~\:-
4. U'nrcsSothcrwiso expressly provided herein, terms used in this Consent Decree which,. ... "": ,.,

."

are dc6ned illCERctA or-4s resulatlons promulgated under CERCLA shallhave tho mcanina

assigned to them in CERCLA or in such reauJations. Whcncvcr terms listedbelow areused in

thisConsentDecree or in theappendices atw:hedhereto and incorporated hcrcwider, the

followina definitions shall apply:
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"CERCLA"shall mean theComprehensive Environmental ResponSe, Compensation, and

Liability Aet.0tJ,.980, asamended; 42 U.S.C. §§ 9601 .9675.

"Consent Decree" shall mean this Decree andallappendices attached hereto (listed in

Section XXX). In theevent ofconflict between thisDecree Ind any a~ndix.this Decree shall

control•

. "Day" shall.mean a calendar dayunless expressly stated tobeawo~g day. "Working

day" shall mean a dayothelthana Saturday, Sunday, orFedera1 holiday. Incomputing any

period of time under thisConsent DeClee, Where: the last day~oulel fail on a Saturday, Sunday,

or Federal holiday, the period shall run until the close ofbusinessoftl1e next working day.

"EElCA" shall mean an Engineering Evaluation/CoSt Analysisdoc:ument approvedbf ',.

EPA which analyzes removal action alternatives rorthe Removal Action ..Buildings anel

Removal Action· Basins as required bytheNCP at 40 C.F.R. § 300.415(bX4XI).

"EPA" shall mean theUnited Statcs Environmental Protection Agency aitd any successor

departments or agencies of the UnitCc1 ~tatCS.

"FMC" shall mean defendant FMC CotpOraUon.

"Future Response Costs" shall mean liUCoSts,lncluding, b~ notlimi~ to, dii= anc1

•inellreCt costs,that the United stateS of FMC shall payor Incur after entryortlus Consent Decree

by theCourt; at or Inconnection with theWorkat the Site(asdefined below). As to theUnited

States, thisterm includes, but is notllmited to, costs thAt the United states inCurs Inreviewing or

developing p'lans, rCportl anc1 othci- items pursulmt tothisComent~,verifying the Work, or

otherwise implementing, overseeing, or ent'orcing thisConsent Dc=e,lncluding, butnotlimited

to, payroll costs, contractor costs, travel costs, laboratory costs, the costsIncurrc:d pursuant to
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Sections VIIJ. X (including, butnot limited to, thecost of attorney time and any monies paid to 0

secure access and/orto secure or implement institutional controls including, butnot limited to,

theamount ofjust compensation), XVI, and Paragraph 104 of Section XXII. Notwithstanding

the preceding sentences of thisSection. Future Response Costs shall not include costs incurred

by the United States in reviewing or developing plans, reports or other items pursuant to the

RIlFS Consent Order identified in Section I, Paragraph E.12.

"Interim Response Costs" shallmean all costs.iucludinldirectandindirect costs, and

including costsof EPA's RecyclinlSuperfund SitesInitiative <a) paidby theUnited States in

cOMection with the Sitebetween September 30, 1998. and entry of thisConsent Decree. or (b)

incurred priorto. but paidafterentry of this Consent Dec:reo.

"Interest" shall mean interest at the rate specified for interest on investments of the

Hazardous Substance Superfund established under Subchapter A of Chapter 98of Title26of the-...../

U.S. Code.compounded on October I of eachyear. in accordance with 42 U.S.C. § 9607(a).

"National Contingency plan"or "NCp· shall mean theNational OilandHazardous

Substances Pollution Contingency Planpromulgated pursuant to Section lOS of CERCLA. 42

U.S.C. § 9605.codified at 40 C.F.R. Part300,and any amendments thereto.

"0pcrati0D an4 Maintenance" or "0 &: M" shall mean aU activities required to maintain

theetrectivenalofa response action u required under an Operation and Maintenance Plan

approved or developccl b1~A pursuantto thisConsent Dec:reo.

"Operable Unit"or "Olf' shallmean anydiscrete geosraPhica1 area, media. or typeof

contamination. u designated by EPA.that lendsitselfto efficient study or cleanup separate from

othergeosraPhica1 areas. media. or typeS of contamination.
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"Operable Unit 7" or "OU·7" shall mean the portion of the Worltfor remedial actions for

Viscose Basins 9-11. groundwater and surface water............ -.

"OU·7 ROD" or"ROD S" shall mtan1 future' EPA ROD, which will select the remedial

action to be Implemented asOU·7 to besianed by the R.eaiolw Adminlstrator, EPA Resion III,

, or hislher delegate, and ~l attachments thereto.

"Operable Unit 10" or "OU·IO" shall mean the portion of theWork for remedial actions

for Viscose Basins 1·8.theNew Landfill. theWaste WAter Treatment Plant closure andsoils.

"OU·IO ROD" or"ROD 4" shall mean 1 future EPA ROD, which will select theremedial

.action to be Implemented as OU-IO to be sianed by theRegional Administrator. EPA Region~

or hislher delegate, and·allattachments thereto.

"Paragraph" shall mean aportion of thisConsent Decree identified by an arabic numeral

.or an upper case letter.

"Parties" in thisConsent Decree shall mean theUnited States and FMC.. '

"Past Response Costs" mall ft1e8nall costs. includh1g, butnotlimited to. direct and

indirect costs. that theUnited StateS paid ator In cOmiection withtheSite through September 30,

1998, plus Interest on aU suchcosts Whichbas accrued pursuant to 42 U.S.C. § 9607(1) through

September 3o.1~&.·.

"'emiPrriaDCft slalldards-Remed1al." shall meanthecleanup suindards andother measures

of achievement of the IOals ofthe Remedial Actions for OU-7 andOU-I0 thatwill be contained

in ROD 4 and ROD 5 and any modifiec1 standards established by EPA. ina manner consistent

withthe land useassumptions described in Section I, Paragraph H.
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"Performance Standards-Removal" shall mean the measures of achievement of the --/

Removal Actio!'.•Buildings andthe Removal Action . Basins thatareselected by EPA in the

work sections (Section VI) of the Removal Action Memoranda andtheEPA-approved Response

Action Plans (RAPs) for those removal response actions. and those modifications made by

Pollution Reports (polreps) Nos. 817, 865, and888, andanysubsequent modifications made

pursuant to this Consent Decree, in a manner consistent with the landuseassumptions described

in Section I, Parapph H.

"Plaintifr' sha11 mean the United States.

"RCM" sha11 meanthe SolidWaste Disposal Act, as amended. 42 U.S.C. §§ 6901 •

6992k (also\cnown as the Resource Conservation andRecovery Act). • ~

"Record of Decision" or "ROD" sha11 mean the EPA Record of Decision relating to an

Operable Unitspecified by thatROD for the Sitesigned by the Reponal Administrator, EPA

Region III,or hislher delegate, and all attachments thereto.

"Remedial Action" or "Remedial Actions" sha11 mean those activities, except for

Operation and Maintenance, to beundertaken by FMC to implement oneor more RODs, in

accordance with the final Remedial Design and Remedial Action,Work Plans and other plans

approved by EPA-

"Remc:dia1ActiOD Work Plan" shall mean thedocument developed pursuant to Section

VII(Performanc:o oftheWo~ by FMC) of this Consent Decree andapproved by EPA. andany

amendments thereto.
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"Remedial Design" shall mean those activities to be\Illdertaken by FMC todevelop the

final plans andspecifications for implementation of the Remedial Action pursuant to the
~. ;" -

Remedial Design Work Plan forthatspecific ROD.

"Re~edial Desisn Work Plan" shall mean the document(s) developed pursuant toSection
, '

Vll (Performance ofthe Work byFMC) of thisConsent Decree and approved by EPA, and any
, ..'

amendments thereto forthatspecific IlOD.
I . ". •

"Removal Action" or"Removal Actions" shall mean those activities, except for

Operation andMaintenance, to be undertaken byFMC to implement the EPA Removal Action

Memoranda and the EPA-approved Response; Action Plans.

"Removal Action - Basins",shall mean the removal activities ,for Sulfate Basins 1-5, the " ."
•

FlyAshUnits, the Waste Water Treatment Plant Polishing Basins. andthe Emer&ency Lagoon at. "

theSite. Except as otherwise expressly pro!icled in this Consent Decree, "Removal Action 

Basins" does notinclude Operation and Maintenance.

"Removal Action - Buildings" shall mean the time-eriticaJ removal action forthe

disposal ofcertain building demolition debris andwastes lCCUD1ulated andaenerated. the..' . . .

decommissioning of three carbon disulfide tanks andthe removal ofsolids, liquids and onesewer
. , '. ,. ." '. . .

line from within or connected to foundations andsub8flldc strw:tIIres remaining within the 17

acres ofbuildinp,demolished by EPA, including the stabilization, control andmonitoring ofany

migration ofhazardous substances (all as more particularly identified in Paragraph 21 below) and. ~ ".. . . ,

• thenon-time critical removal action forthe4isposal ofmetal scrap from building demolition, the
. . ... . . t··

chemical decontamination ofremaining buildings andstzuetures, theperformance oftheselected

response action to address themiaration of hazardous substances related to remaining
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foundatiollJ and subgrade structures and the perfonnance of the selected response action for the v

sewers (allllS.UlQre partiCularly identified in Paragraph 21.Abelow). Except as otherwise

expressly providedin this Consent Decree. "Removal Action - Buildings" doesnot include

Operation and Maintenance. Further. "Removal Action - Buildings" doesnot include non-

CERCLA work relatirig to remaining buildings, foundatiollJ. above-grade and subgrade

structures, particul!lfly the removal ofasbestos-eontaining material and leadpaintanddemolition

and disposalwork which is to be paid for by eitherthe Industrial Development Authority of the

TownofFront Royaland theCountyofWarren (Economic Development Authority). the Town

of Front Royal or WarreD County, Vir;inja. , ,

"RemovalActionMemorandum" shall meanthe EPAwritten record of its decision ~ "

selecta removal actionat the Site.
, V

"ResponseActionPlan"or "RAP" shall mean an EPA-approved plan for performance of

a removal action.

"Section" shall meana portionofthisConsentDectee identified by a roman numeral.

"Site" shall mean the AvtexFibersSuperfund Site, encompassing approximately 440

acres, locatedon Kendrick Lane in Front Royal. Virginia, and depicted generally on the map

attachedasAppendix A.

"S~ sbalI mean theCommonwealth ofVirainiL

"Supervising Con1raCtor" shall meantheprincipal contractor retained by FMCto

supervisean~ direct the implementation ofthe Work for any givenl'C$poDSe actionunder thi,

ConsentDecree.
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''Trustee'' means Anthony H. Murray;Jr., Ine., the bankrupteytrustee of the debtor, Avtex

Fibers-Front.K4yal, Inc., who was appointed as such onor about April 12, 1990by the United

States Bankruptcy Court.· The debtor,Avtelt Fibers-Front Royal, Ine., is theowner of record of

theSite property.

"United States".shall mean theUnited States of America. .

"Waste Material" shall include (1) any "hazardous substance" ui1der Section 101(14)of

CERCLA, 42 U.S.C. § 9601(14);(2) anypollutant orcontaminant under Section 101(33),42

U.S.C. § 9601(33); or (3) any"solid waste" under Section 1004(27) ofRCRA, 42 U.S.C.

~6903(27).'

"Work" shall mean all activities (including operation andmaintenance) FMC is required' ~

or elects to perform under this Consent Decree, except thoSe required by Section XXVI

.(Retention of Records). Work canalso refer to theactivities ofa single removal action ora

.single OUif such a limitation is specified in the textof this Consent Decree.

V. GENERAL PROVISIONS

5. Objectjm oftbe partj". The objectives of theParties in entering into this Consent

. Decree areto protect public health or welfare or the environment at the Siteby thedesign and

implementationoCresponse actions at the SitebyFMC, to reimburse mponse costs of the

UnitedS~~JQ. resolve theclaims of EPA againstFMC as provided in this Consent Decree.

6. Commitment! hI~ FMC shall finance and pmorm the Work In accordance with

thisConsent Decree, theRemoval Action Memoranda, the Response Action Plans, the RODs

and all work plans and otherplans, standaids, specifieatio~ andschedules set forth herein or

developed by FMC and approved byEPA pursuant to this CO!1SC11t Decree. FMC shall also
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reimburse the United States for Past Response Costs, Interim Response Costs andFuture

Response Cesu.as provided in thisConsent Decree.

7. Compliance With Applicable Law. All activities undertaken byFMC pursuant to this

Consent Decree shall be perfonned in accordance with the requirements of allapplicable federal

andstatelaws and regulations. FMC must also comply with all applicable or relevant and

appropriate requirements of all federal and state environmental laws, including but notlimited to,

those requirements set forth in the Removal Action Memoranda, the EPA-approved EElCAs. the

EPA-approved Response Action Plans andthe RODs. .Theactivities conducted by FMC

pursuant to thisConsent Decree, ifapproved by EPA, shall be considered to be consistent witJi

theNCP.

8. PermjtJ.

-0

a. As provided in Section 121(e) ofCERCLA and Section 300.4OO(e) of the

NCP, no pennit shaIJ be required foranyportion of the Work conducted entirely on-site (i&.,

within thearealextentofcontamination or in very closeproximity to the contamination and

necessary for implementation ofthe Work). Where anyportion of the Work that is noton-site

requires a federal or statepermitor approval. FMCshall submit timely andcomplete applications

and take allo~~1IS nect3sazy to obtain all suchpermits or approvals.

.. bJMC ma, seek reliefunder the provisions of SectiOJl XIX(Force Majeure) of

this Consent Decree forany delayin the perfonnance ofthe Work resulting from a failure to

obtain, or a delayin obtaining, any permit required for theWork..

Co ThisConsent Decree is not,and shall notbe construed to be, a permit issued

pursuant to any federal or state~ or regulation. -.J

AR200020



.., .

v
\8

9. Ngtiec QfQbUaatiQDS to Sus;ge3soa.in~Tjtle,

~.Within \5 days after the entry of this Consent Decree, FMC shal\ record, or use

its best efforts to have the Trustee of theAvtex Siteproperty record, a CCrtified copy of this

Consent Decree with theCleric's Office (orother appropriate offices where land ownership and

transfer records aremaintained forthe Siteproperty) in WanenCowty, Virginia. Thereafter,

each deed. title, or other instrument conveying an interest In the prOperty included IntheSite

shall contain a notice stating that theproperty is subject to thisConsent Decree ind shall

reference the recorded location of the Consent Decree andanyrestrictions appliCable to the

property weier thisConsent Decree.

b. Theobligations with respect to the provision of.ccessand the implementl!rl0ll •

of institutional controls under Section X (Access andInstitutional Controls) shaI1 bebinding

upon anyandall persons whoacqulre anysuchinterest or portion thereof(hereinafter

"Successor-in-Title"). Within 15 day. afterthe entry of thisConsent Decree, FMC shall record.

or useits best efforts.to have the Trustee of tho Avtex Siteproperty record,. at tho Cleric's Office

(orotherappropriate offices where land ownership andtransfer records aremaintained forthe

Site property). in Warren Colmty, Viqinia,. notice of obligation to provide ICCess'\U1der Section

X (Access &tidInstitutionalControls) and related covenants, if any. Each subsequent instrument

.conveying aD intCrest to anysuch property Included inthe Sitesha1l reference the recorded

location ofsuch noticeandC()venants applicabll! to tho property.

.c. Any Successor-in-Titleshal~ at least30days priorto tho conveyance of any

suchinterest.sive written notice ofthisConsent Decree to thearantee andwritten I10tice to EPA

of tho proposed conveyance. including thelW!1C andaddress ofthearantee. andthe dateOn.
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which noticeofthe Consent Decreet was given to thegrantee. In noeventshall theconveyance

of an int~roperty that includes, or is a portion of, the Siterelease or otherwise affect the

liability of FMC to comply with theConsent Decree.

VI. [MPLEMENTATION OF REMOVAL ACTIONS AND REMEDIAl. ACTIONS

10. Site Stabililatjon. FMC shallcontinue to comply withthe Second Modification

to UAO I11-90-12-DC (attached as Appendix C) andperform all work required under theSecond

Modification to UAO I11-90-12·DC in accordance withthe terms of the UAO until suchtime as

the UAO is superseded by thisConsentDecree pursuant to this Paragraph. [fEPA determines

that FMC is in full compliance with the termS andobligations of the UAO as of thedate of entry

of this ConsentDecree. the workrequirements set forthin the Second Modification to UAO JIl-' ~

9O·12-DC shallbe incorporated into this Consent Decree. and this Consent Decree shall

'-'"
supersede the Second Modification to UAO I11-90-12-DC uponentryoftheConsent Decree, with

respect to all unfulfilled obligations in the UAO. If EPAdetermines that FMC is not in full

compliance with the termsand obligations of the Second Modification to UAO I11-90-12-DC as

of the date of entryof this ConsentDecree, the requirements set forthin theSecond Modification

to UAOIll·90-12·DC shall remain in fUll foree and effectuntilEPA's subsequent determination

that FMChas adlicved fUll compliance with the terms and conditions of the Second

ModificatiomtQtlAO I1I·90-12·DC at whichtime thisConsent Decree shal1 supersede the UAO.

If this ConsentDecree is not enteredby the Court, the Second Modification to UAO I11-90-12

DC shall not be superseded, and FMC shall perform all workrequired underthe Second

Modification to UAO 1Il·90-12·DC exceptto the extentthatFMC is relieved of itsobligation to

perform such workby written notice from EPA. Anydocuments that are required to be J
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V submitted under the tennsofthis ConsentDectee thathave been submitted byFMC pursuant to

theSecond Madification to UAOIII-9Q-t2·DC need notbe resubmitted afterthedate that this

Consent Decree supersedes the Second MOdification to UAO 1II-9Q-12-00, unless EPA

. detennines that such submittal is Iriadeq.. Nothing in thisConsent~ shall be deemed to

bar the United States from enforcing theSecond Modification to UAO m-9Q-12-DC against
, .

v

u

. •FMC as of thedat~ otentrY of thisConsent Decree, EPA may seek penalties,or punitive

damages pursuant to seCtions 106(b) 'and 107(c)(3) ofCERCLA, 42U.S.C. §§9606(b) and

9607(c)(3), withrespect to violations of the Second Modification to UAO 1lI·9Q-12·DC

occurring priorto thedatethat theUAO Issuperseded by thisConsent Decree at any time.

including afterthedateth8t the UAO hasbeen superseded by thisConsent Decree, ••

notwithstanding anycorrection ofsuchviolations. Within 20 days oCthe date FMC concludes it

has completed unplementation oCthe Supplementd Work PlanfortheSecond Modification to

. UAO m·9Q-12·DC, FMC shall submit • written Final Report to EPA. which shall be in.
accordance with the provisions of Paragraph 45.8. of Section XI(R.eporting R.equimnents).

FMC shall continue to perfonn the work required by thisParagraph until written approval by

•EPAof the FinalReport for theSupplemeirtalWo~ Planfor the Second Modification to UAO

m·9Q-12-DC Ii1d written notice is liven by EPA to FMC that the work required by theSecond

Modificatiou to UAOUI·90012·DC isComplete, or until suchearlier time as FMC demonstrates

to EPA andEPAagrees atits.solediscretion that FMC'sobligations~ thisP~h shall

be modified or tenninated.
,.
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II.A. Operation of the Wastewater Treatment Plant

FMC s~l continue to operate the WWTP at theSite incompliance with UAO 111-90-12

DC (attached as Appendix C) andperfonn all work required under UAO 1II·90·12·DC in
•

accordance withthe tenns of the UAO until such time as thisConsent Decree isentered. Upon

entryof thisDecree, the work requirements set forth in Paragraphs 8.2• 8.S, 8.8 and 8.11. 8.12

ofthe UAO shall become incorporated as provisions of thisConsent Decree, andthisConsent

Decree, including theprovisions of Section XI (Reporting Requirements), Section XII (EPA

Approval ofPtans andOtherSubmissions) andSection XXV (Access to Information), shall

supersede UAO III·90-12·DC upon entry of the Consent Decree withrespect to all subsequert

obligations. If thisConsent Decree is notentered by the Court,UAO m·90-12·OC shallnot'-' ~

superseded andFMCshall perfonnall work required under UAO III·90-12·OC except to the

'-../
extentthat FMC is relieved of itsobligation to perfonn suchwork by writtennotice from EPA.

Anydocuments thatare required to be submitted under the terms of thisConsent Decree that

havebeen submitted by FMC pursuant to UAO III·90-12·OC neednotberesubmitted afterthe

date that thisConsent Decree supersedes UAO m·90-12·DC,unless EPA detennines that such

submittal is inadequate. Nothing in thisConsent Decree shall be deemed to barthe United States

from enforcin&\lAO III-90-12-DC against FMC as of thedate of entryof thisConsent Decree.

EPAmayseekpcnaltiesor punitive damages pursuant to Sections 106(b) and 107(c)(J) of

CERCLA, 42 U.S.C. II 9606(b) and 9607(c)(J), withrespectto violations ofUAO III·90-12·DC

occurring prior to the date that the UAO is superseded by thisConsent Decree at any time,

4ncluding after the date that the UAO has been superseded by thisConsent Decree.

notwithstanding any correction ofsuchviolations. Within 20 daysof the date FMC concludes it
.....J
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V hascompleted implementation of the Work Plan forUAO 1II-90-12·DC, FMC shall submit a

written Final~rt to EPA, which shall be In accordance with theprovisions of Paragraph 45.8.

of Section XI(Reporting Requirements). FMC shall continue to opcnuc theWWTP as required

by this Paragraph until FMC certifies completion of theOU-I0 Remcdial'Actio~ under ROD 4 or

until suchearli~ timeas FMC demonstrates to EPA andEPA agrees at its solediscretion that

FMC's obligations under thisParagraph shallbe inoclificii or temiinated.

II.B. Pmyi!jon of Alternate Water me RiYeimpnt UAQ).

. FMC shallcontinue to provide alteritate waterto residents of Rivennont Acres in

compliance with UAO 1II·91-4I·DC (attached ISAppendix D)and perform all worle rcquircd.- .

under UAO m·91-4I-OC in accordance withthe terms of the UAO Until such timeas this • -

Consent Deaec is entered. Upon entry 'ofthis Decree, the Werle requirements set forth in

Paragraphs 8.3(a), 1.7 and 8.8of the UAo .hall become incorporated IS provisions ofthis

Consent Decree, and thisConsent Dccrcc shallsupersede UAO.m-91-4I.OC upon entry of the

Consent Deeree withrespectto all subsequent obligations. If this ConSent Dccrcc is notentered

by the Court, UAO 1II-91-4I·OC shallllOt be superseded and FMC shall perform all work.

. required underUAO 1U·91-4I·OC exccptto the extentthatFMC is relieved orits obligation to

-performsudI;~~written notice tram EPA. Any documents thatarc reqWrcd to be

submitted "ndertbe tem1S.ofthis Consent 0eCrcc thathavc bccJ1 submitted-by FMC pursuant to

UAO1I~91-4I·DC need notbc resubmitted afterthe date that this Consent Dccrcc supersedes

UAO W-9HI-OC, unless EPAdetermines that such submittal is inadequate. Nothing in this

Consent ~rcc shallbe deemcd to bar the U.uted States tromenforcing UAO 1U·91-48·DC

againstFMCIS of the date of entryof this Consent Decree. EPAmay scclc penalties or punitive
•
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damages pursuantto Sections I06(b) and I07(c)(3) ofCERCLA. 42 U.S.C. §§ 9606(b) and

9607(c)(3), w.i!b.respcct to violations ofUAO 1II·91-48·DC occurring prior to thedate that the
~- .

UAO is superseded by this ConsentDecree at any time. including afterthe' date that UAO has

been superseded by this ConsentDecree, notwithstanding any correction ofsuch violations.

FMC shall includea reporton its provision ofalternate wateras required by this Paragraph in the

first monthlyprogres; l'CJlOrt submitted underParagraph 45 and in each fourth monthly progress

report thereafter. FMC shall continueto providealternate wateras required by this Paragraph

until FMC certifiescompletion ofthe OU-7 Remedial Action·ur.der ROD S or until suchearlier

time as FMC demanst1'ates to EPA and EPA agrees at its sole discretion that FMC's obliptions

under this Paragrapb shall be modifiedor terminated.

11.C. The YiS<j0S1l Bl!3iM 9. 10.and 11 VAOe

Upon entry of this Decree, this ConsentDecree shall supersede UAOUf-8~I9-DC (the
~ - .

ViscoseBasins 9, 10,and 11UAO,which is described in SectionI, Paragraph E.b.3.) and FMC

shall have no furtherobligatiollJ under that administrative order.

12. Site Security and Site Manaiement.

Pursuantto theprovisiollJ ofthis ConsentDecree. FMCshall develop, perform,.

pay for and implement lID EPA-approved plan for site securityand site management to be

implementecl5, FMC durinl the time FMC is conducting the EPA-selected response actions

required pursuantto the terms ofthis Consent Decree.

13. ThO RemoyaJ Action. BuiJdiniS·

••

a. Pursua.nt to the provisiollJ of this Consent Deeree, FMC shall perform, pay for

and implement the RcmGval Action· Buildings.which shall be in accordance with the Removal ~
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Action Memoranda forthe Removal Action· Buildings andthe EPA-approved Response Action

Plans forthc.a=novalAction· Buildings asdescribed in Paragraph 21 of this Consent Decree;

provided, however. thattheobligation of FMC to perform. pay for and implement the response

action for thesewers. which will beJClected in theRemoval Action Memorandum for the non-

time critical items of the Removal Action - Buildings, shall besubject to theprovisions of

Paragraphs 13.b. and 13.c below.

b. FMC shall perform, payforandimplement theselected 'response action for the

SCWctS unless:

i. theresponse action forthesewers selected in thcRcmoval Actioa

. Memorandum forthe Removal Action -Buildings. inc:ludingOperation andMaintenance and "
•

including anyresponse actionselee:tcd in the Removal Action Memorandum forsoils associated

'. withthesewers, is estimated in theRemoval Action Memorandum to costmore than 52.7

.million. as computed in third calendar yearquarter 1998 dollars pUrsuant to themethod specified

', in Paragraph 13.d.; or

.ii. the response action forthesewers selected I'n theRemoval Action
",.,,'

Memorandum forthe Removal Action· Buildings Isnotbased onan usumptidnthatfutlin: 'mel".
.uscfor the thoseportions oftb.eSiteaddressed by the response action selected forthesewers will

becommerciaf,. industrial. recreational Or conservation uscas set forth in Appendix B.

c. In the eventthat either oftheconditions in Paragraph 13.b.i. or 13.b.li. exists

with respect~ the response actiOn forthescwm selected in theRemoval Action Memorandum.

thenthe United StatesandFMC shallconfer. andFMC shallhave60 daysfrom thedate of
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issuance of the Removal Action Memorandum for the Removal Action. Buildings in which to J

provide the IIDitc:d Stateswitha written election:

i. to perform the response action selected for the sewers under the terms of

this ConsentDecree which arc otherwise applicable to performance of the response action; or

ii. to decline performance of the response action selected for the sewers in

the Removal ActiC?n Memorandum for the Removal Action- Buildings in w~ich casethe United

Statesreserves whatever legaland equitable response, cost recovery andotherauthorities it may

haveagainstFMC with respect to the response action for the sewers, and FMC reserves whatever

rightsand defenses it may havewith respect thereto.

d. Cost estimates for the response action selected for the sewers in the Removal --
ActionMemorandum for the Removal Action· Buildings, the Removal Action Memorandum fop

J
the Removal Aetion» Basins, ROD4 and ROD S shallbe computed to thirdcalendar year

quarter 1998 dollarsby multiplying any suchcost estimate by a fraction (1) the numerator of

whichshall be 112.80. which is the number of the Chain-type PriceIndex for the thirdcalendar

year quarter 1998 in Table 7.1 (Quantity and PriceIndexes forGross Domestic Product), Survey

of Current Busjnes!.December 1998 Issue. Bureau of Economic Analysis, Department of

Commerce;and (2) thedenominator of whichshall be the number of the Chain-type Price Index

for the calendlwyeu quarter in whichthe cost estimates in the Removal Action Memorandum or

RODwere prepared (which,for purposes of this Paragraph, shallbe the date of the EEICA or

Feasibility Studyupon whichthe Removal ActionMemorandum or R,OD is based). as published

in Table 7.1 (Quantityand Price Indexes for GrossDomestic Product). Survey of Current

Bysjness. Last Issue beforethe dateofthe EEICA or Feasibility Study. Bureau of Economic .:»
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V Analysis, Department of Commerce. If the Chain-type Price Index is no longer published, the

closest equival~ ,oross Domestic Product price index shall be used inboth thenumerator (third

calendar year quarter 1998) andthedenominator (calendar year quarter of thedate of the EEiCA

or Feasibility Study containins the costestimate.)

e. Thecomponents of thecostestimates for theresponse action selected for the

sewers in the Removal Action Memorandum for theRemoval Action· Buildings, the Removal

Action Memorandum forthe Removal Action· Basins. ROD 4 and ROD 5 shall benot

inconsistent withthecunently applicable EPA guidance forestimating costs of response actions.

f. The costestimate thresholds setforth in Paragraphs 13.b.i.•14.Li.. 15.Li. and.

16.L1. may be modified by the mutual agreement, in writing, of the Parties.

. 14. The RmavaJ Action. Basins.

V L Pursuant to theprovisions of this Consent Decree. FMC shall perfonn, pay for

and implement theRemoval Action· Basins in accordance withtheRemoval Action

Memorandum for theRemoval ACtion. Basins and the EPA-approved Response Action Plan for

the Removal Action.; Basins unless: .

i. theresponse action selected in theRemoval Action Memorandum for

the Removal ActiOIl- Basins.lncluding Operation andMaintenance. is estimated in the Removal

Action Memotandum to costmore than $17.5 million. IS computed in third calendar yearquarter

1998 dollars pursuant to the!I1Cthod specified in Paragraph n.d.; or

ii. theresponse action selected in the Removal Action Mcznorandum for

the Removal Action· Basins Isnot based on an assumption that future land use forthose portions

u
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of theSiteaddressedby the Removal Action· Basins will be recreational or conservation use as

set forth in AppendixB.

b. [n theevent thateither of theconditions in Paragraph 14.a.i. or 14.a.ii. exists

withrespect to theresponse action sclectedin theRemoval Action Memorandum, then the .
• . "'.', ',. . '.1', ". _. t

United States and FMC shall confer, andFMC shall have 60 clays from the'date of issuance of

theRemoval Action Memorandum fortheRemoval Action -Basins in which to provide the

United States witha writtenelection: ..

v

i. to perfonn theresponse action under thetenns of this Consent Decree

which arc otherwise appliCable to perfonnaril:e of the responSe action; or

Ii. to decline perfonnan~ of theselected response action in the Remqval" •

Action Memorandum forthe Removal Action -'Basins in which case the United States reserves

whatever legal andequitable response. cost recovery Ind otherauthorities it may have against

FMC withrespect to the~ova1Action - Basins, andFMC~whatever riBbts and

defenses it mayhave withrespect thereto.

IS. De OU-7 ROp - Viscose BMhm 9:11.Groundwater and Surface Water.

a. Pursuant to theprovisions of this Consent Decree, FMC shallperform, payfor

and implemeDtlllOU-1.remedy unless:
-,~_. -,' ,', . . ~

__ L the remedy selected in theau-7 ROD, including Operation and
,;'l, ~,:~'. • ':0,

Maintenance; is estimated In the OU-' ROD to costmore thanSI~.O million, ascomputed in

thirdcalendar yearquarter 1998 dollars pursuant to themethochpecificd in Paragraph 13.d.; or
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ii. the remedy selected in theOU-7 ROD is not based on an assumption ~

that futurel~ for those portions of the Site addressed by OU-7 wilt be recreational or

conservation use as set forth in Appendix B.

b. In the event that eitherof the conditions in Paragraph IS.ai. or IS.aii exists

with respectto the remedyselectedin the OU-7ROO, then the UnitedStatesand FMC shall

confer, and FMC shall have 60 days from the date of issuance of the OU-7 ROD in which to

provide the United States with a writtenelection: . .

i. to perform the remedy under the termsof this Consent Decree which

are otherwiseapplicableto performance of the remedy; or

ii. to declineperformance of the selectedremedy for the OU-7ROO,in' ,.

which case the United States reserveswhateverlegaland equitableresponse, cost recovery and

other authorities it may have against FMC with respectto the OU-7ROO, and FMCreserves

whatever rights and defenses it may have with respectthereto.

16. The QU-I0 ROD - Yi:lC0se B33jns 1-8. New Landfill. Wastewater
Treatment PJant ClgSure andSoU,.

a Pursuant to the provisions of this ConsentDecree, FMC shallperform. pay for

and implementanOU-l 0 remedy unless:

i, the remedyselectedin the OU-I0 ROO, including Operation and

Maintenanccr; is eSt;m ate4 in the OU-l 0 ROO to cost more than S7.8 million, as computed in

third calendar year quarter 1998dollars pursuantto the methodspecifiedin Paragraph 13.d.; or
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V ii, theremedy selected in the OU·l0 ROD isnot based on In assumption

that future landuse for those portions of the Site addressed byOU.I0 will becommercial. ~... ,

industrial, recreational·or conservation usc assetforth in Appendix B.

b. [n theevent that either of the conditions inParagraph 1"6.Li. or l6.Lii exists

with respect to theremedy selected In the OU·10 ROD, then the United States and FMC shall

confer, and FMC shall have 60days .fioom the date of Issuance of theOU-10 ROD in which to

provide theUnited States with a written election:

i, to perform theremedyundcr theterms of this Consent Decree which

areotherwise applicable to performance of~ remedy; or

. ii. to.decline performance of the selected remedy for the OU-10 ROD, in. •

which case the United States reserves Whatever legal and equitable response, cost recovery and

otherauthorities it may have.against FMC with respect to the OU-IO ROD, and FMC reserves

whatever rights and defenses it may have with res,pect thereto.

17. The Parties recoBnize thatthe remedies forOU~7 andOU-10 may be selected by. ' . ,

·EPA in separate RODs or in a single ROD, that the remedies for the OUs may be performed

separately or toietherand that, ifperformed tOicthcr, the deli~les to beprovided by FMC to

EPA may, withthe~or approval of EP~be combined into single deliverables forOU-7 and

OU-IO.

1SA. EPAagrees.th!lt ifthe Town ofFront Royal, Warren Co.un!)', the Economic.. . . ' " '"

Development Authority ora Comparable &ovemment authority (the localities) seeks to purchase,. ""', ,. '. . <. .

i theSite fioom the bankrupteyTrustee pursuant totcrms accqrtable to'FMC.and EPA, for

industrial, commercial or recreational development, or forconservation use, EPA will use itsbest
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effortsto negotiate with the localities a Prospective Purchaser Agreement which terms shall J

include the pll!Cement ofland use restrictions on the purchased property, restricting the future use

of the property east of the Norfolk Southern railroad to commercial, industrial or recreational use,

and restricting the future useof the property westof the Norfolk South~ railroad to recreational

or conservation use (as set forth in Appendix B), prohibiting groundwater use for theentire Site

and prohibiting useof the property in any manner that would interfere withor adversely affect

the integrity or protectiveness of the response actions to be implemented pursuant to thisConsent

Decree. Anysuch agreement mustconform to EPA's Prospective Purchaser Agreement guidance

as set forth in the July 3, 1995 Federal Register (60 Fed.Rcg. 34,792), and anymoditicatiollS .

thereto or other relevant guidance docwnents conceminl Prospective Purchaser Agreements; "

18.B. FMCagreesto spendnot less thanS1,000,000 to assistthe localities in obtaining·

grant funds, for the purpose of demolition and removing leadpaintand asbcstos-containing

material, and in removing existing buildings, otherstructures and debris at the Sitenot subject to

the removal response actionsrequired by Paragraphs 21 and 21.Aof thisConsentDecree. FMC

agreesto providesuch assistance in order to facilitate redevelopment provided that the localities

obtain at leastSII millionin grant funds for suchactions. In consideration of FMC's agreement

to providesuch assistance to thelocalities, its agreement to conductand pay for the response

actions requirccl P.IJISUBnt to this ConsentDecree and its agreement to reimburse response costs

of the UnitedStates as provided in this ConsentDecree, and FMC's cooperation withEPA in the

Avtex Fibers-Front Royal, Inc.bankruptcy proceeding regarding. ampng other things, transfer of

the Site propertyto the localities, EPAagrees that FMCwill havea superpriority priming lienin
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the amount ofS2,OOO,OOO in the pending Avtex Fibers-Front Royal, Ine., BankruptCy No. 90.

20290 (l'Mt).m:pceeding.

.VII. PERfORMANCE OF THE WORK By FMC

19. Selee;tigD of ContrActon.

a. Syperyj,jnll Contractors.

'. l, Allaspects of the Worle to beperformed by.FMC pursuant to Sections

VII (performance of the Work by FMC), IX(Quality Assurance, Sampling, and Data Analysis),

and XVI (EmCfiency Response) of thisConsent Decree shall be under thedirection and

supervision ofthe Supervising Contractor, the selection of which shall be subject todisapproval

by EPA. Within 10dayS' after theJodaina ofthisConsent Decree. FMC shall notify EPA in.: • ~

writing of the name and thequalifications ofanycontractor proposed to be theSupervising.
Contractor (Initial Notification). In addition, andsubject to the terms of Section VI

(Implementation of Removal Actions and Remedial Actions), with RSPCCt to the Removal

Action· Buildings, within 30days after lodging ofthis Consent Decree; and,within 30days after

EPAissues a Removal Action Memorandum forthe Removal Action· Basins thatobligates

FMC to perform the Removal Action • Basins under Paragraph 14.1. or FMC lives notice of its

election to perl'onn the response action_rParagraph 14.b.i.; and, within 30days afterEPA

issues a ROl)(otOU·7 that obligates FMC to perform theOU·7remedy under Paragraph IS.a.

or FMClives notice ofits election to perform theremedy under Paragraph 15.b.i.; and, within 30

days after E~A issues a ROD forOU·I0 that oblillates FMC to perform the OU·IO remedy under

Paragraph 16.1. or FMClIives notice orits election to perform the remedy under Paragraph

16.b.i., FMC shallnotify EPA in writing of the name and the qualifications ofanycontractor
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proposed to be the Supervising Contractor for that specific response action or operable unit.

Aftereach efthese notifications (Initial Notification, Removal Action - Buildings, Removal

Action - Basins, OU-7and OU-IO), EPA will issue a notice of disapproval of the Supervising

Contractor or an authorization to proceed. If at any timethereafter, FMC proposes to change a

Supervising Contractor, FMCshall givesuchnotice to EPA andmustobtain an authorization to

proceed from EPAbeforethe new Supervising ContractOr performs, directs, or supervises any

Work under this ConsentDecree.

ii. If EPAdisapproves the selection ofa proposed SupervisinlJ

Contractor, EPA will notifY FMC in writina; FMC shallsubmitto EPAa list of at leastthree-=

contractors, includinl the qualifications of eachcontractor, that wouldbe acceptable to it wifhiJi :

30 days of receiptofEPA'sdisapproval. EPAwill provide writtennotice of the names of any
v

contractor(s) whoseselection it disapproves and an authorization to proceed withrespect to any

of the other contractors. FMC mayselectany contractor from that list that is not disapproved and

shall notifY EPAofthe nameofthe contractor selected withiD 21 daysof EPA's authorization to

proceed.

iii. If EPA fails to provide writtennotice of its authorization to proceed

or disapproval u.Piovided in this Paragraph and this failure prevents FMC from meeting oneor

moredeadlincsjn apIm approved by EPA pursuant to this Consent Decree, FMC may seek

relief under the provisions ofSectionXIX(ForceMajeure) ofthis Consent Decree.
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b. Other Contra.etocs and SubcootractQJl.

. niC shall submit to EP:'" for acceptance the names and qualifications ofany

additional contractors and subcontractors it proposes to usc to satisfy. any requirement of this

Consent Decree before such contractor or subcontractor performs any Work. If EPA does not

respond with a notice acceptina ordisapprovina the proposal for additional contractors and

subcontractors within 14 days ofreceipeby EPA ofFMC's selections, theproposal foradditioriat

contractors~ subcontractors shall becieemed accepted. In theevent EPA disapproves any

proposed or previously accepted contractor or subcontractor, FMC shall submit to EPA a listof .

at least three contractors or subcontractors, including thequalifications of each, thatwould be.:

acceptable to it within 14 days ofrcceiptof EPA's disapproval. EPA will provide writtennotice'~..
of the names of anycontractor(s) or subcontractor(s) whose selection it disapproves andan

, ' . .' - .;' '-. .'

authorization to proceed with respect to any of the othercon~ton or subcontractors. FMC may
.' ..' .' .

select any contractor or subcontractorfi'om that listthat is notdisapproved andshall notify EPA

of thename of the contractor or subcontractor selected within 14 days of EPA's authorization to

proceed. . ,

, l

20. Site SecurityandSite Manawnent.
} ... .

... On or befora lodging ofUlis Consent Decree, FMC shall submit to EPA a Site." .. ..

Security andSite Management Plan tocontrol siteaccess and monitor/coordinate siteactivities.
-.- .'.' ." . .' .' . .' .' '.' \... t '. 1 ~_ . ' " c - '" • -.

Ata minimwn. the plan shall.include: . ;..."
, .' • ". II·, ~_ ...."

.. i•. Provisions forsitesecurity 24hours perday,365 days peryear through
.' .' i .!; .' ,'" ,',.' I ,_

!heuscofqualified security auardsr .
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ii. A description of the roles and responsibilities of the site security team

which at a miRimum includes: monitoring all siteaccess, screening all sitc-pc1"'..onnel andvisitors

entering and exiting the site, rr.alntaining a daily entry logandpatrolling thesiteon a routine-

basis;

iii. Provisions forsite management a minimum of five days perweek, 52

weeks per year by a qualified on-site manager;

iv. Designation of an on-site manager andtheon-site manager's

qualifications; and

-v. A description ofthe roles andresponsibilities of theon-sitemanager,

which at a minimum includes: managing the security guards.coordinating daily health and lIllfetY ~

meetings, being knowledgeable of all on-going siteactivities, facilitating communications amen
'-'"

all parties working on-site, (i.e., FMC, EPA, and contral:tors), on-going inspections of thesite to

ensure conditions remain stableand coordinating an initial response in theevent of a site

emergency suchas a flood or fire.

--b. EPAwill review the Site Security and SiteManagement Plan andnotifY FMC

of EPA's approval or disapproval. In the eventof disapproval, EPA willspecifY thedeficiencies

in writing. FMCshall respond to and correct the deficiencies identified by EPA andresubmit the

plantoEllAwithiD.scv=days of receipt of EPA's disapproval or sw:1flonger time as may be

specified by EPA in its discretion. Exercise of EPA's discretion withrespect to suchpenOd shall

not be subject to the disputeresolution procedures set forth in Section XXof this Consent Decree

(Dispute Resolution), Approval, disapproval and/or modifieationby EPAofany subsequent Site
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· Security andSiteManagement Plan submission shall be according to theprovisions of Section

XII of thiscOl1Sent Decree (EPA Approval of Other Plans and Submissions)..
c. Within 30days of receipt of written approval to proceed with implementation

· of theSiteSecurity andSiteManagement Plan or suchIoniCI' time IS may bespecified by EPA

in itsdiscretion, FMC.hall commence implementation of theEPA-approved Site Security and

Site Management Plan.

. d. Therequirement to payforand conduct sitesecurity and sitemanagement

pursuant to thisParagraph shall be modified or terminated upon receiptorwritten notification by

EPAto FMC that construction of the Removal.Action -Buildings. the Removal Action - Basins.

theOU-' Remedial Action andthe QU-IO Remedial Action (scomplete.

21. &emgyp,1 Actign • aujJdinas rome -Critic")

FMC shall conduct and complete performance of EPA'sselected alternative for the

· Removal Action-Buildings (Time-Critica1) as follows:

•
..

.
L Within 30daysafter lodging of this Consent Decree, FMC shall submit to

.EPAforapproval a Response Action Plan(RAP) forthe time-eritica1 actions of the Removal

Action - Buildings. The RAP shallprovide a planforthe implementation of the removal

response actio~~ forth In the Removal Action Memorandum dated March 17, 1995, as

modified bythe.lWnoval Action Memorandum dated September 29, 1997, aud as those

· memoranda were tb11her modified byPolreps Nos. 817,865, aud 888, aud to achieve and

maintain the:Performancc Standards-Removal set forth In those RemQval ActionMemoranda, IS

modified, forthe Remo·..al Action.Buildings. As set forth in sUbparagraphs b through 1below,

\..,) the RAP shallcontain:
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b. A planfor the disposition of demolition debris (not including clean metal

scrap) andslwlges present on-site andanyotherdebris andsludge generated during this removal

action. Thedemolition debris currently present on-Site consists of the following piles: W_7

ScrapDebris Pile. W-6 Asbestos Pile. W-S Cooling Tower Debris Pile. W-4 Rebar/Concrete

Debris Pile. W-) Dirt/Concrete Debris Pile. W·2 Dirt/Concrete Debris Pile. W·) RCRA Pile. w-

IR RCRA Pile.SlY-2 Dirt/Concrete Debris Pile.SVI-2 DirtlBrick Debris Pile,SVI-l DirtlBrick

Debris Pile. B-) Tank/Scrap Debris Pile.B·2 TankslMetai Debris Pile.B-) MetallDirt Debris

Pile.B-4 MetallDirt Debris Pile.B·S PipesPile.SVI·) Crumb/Caustic SodaPile, SVI-4 RCRA

Pile. E-) RCRA Pile.E-2 Metal Debris Pile'. E-) VisCose Pile,CM·) DirtlDebris Pile frotm"

Chum &: Mix, CM·2 MCtal Debris Pile from Chum &: Mix. SVII-) Sludge Pilesin Coaly~ . ~

6A Viscose DebrisPile.and ERM-l Dirt/Sludge Pile from#2Mereerizing and including

materials from thesepiles that havespread onto the stagin. areas. Sludges to beaddressed

include sludges in the Cooling TowerDecontamination Pit, the SoftWater Pump House Tanks.

the largevaults attached to the CoolingTowerPit, a two million gallon #6 PCB OilTank(sludge

shouldberemoved and tankcleaned). the 6A Viscose Sludge Celland the PCB Sludge Celt. At

a minimum. the plan for the disposition of demolition debrisand sludges shall:

i, IdentitY anddiscuss the Applicable or Relevant and Appropriate

RequircmenU.(ARARs) governing decontamination, on-site reuse of debris and transportation

and disposallrecyclin.ofdebrisand sludges and howthe action willmeetthe ARARs;

ii. IdentitY an appropriate process to screen debris pilesto remove inert

debrisor debriswh~h can bemadf. inertand is suitable for backfill or otherEPA-approved uses

at the Site;
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iii. Identify a procedure for inspecting thecomponents of the debris piles

during the~ng process to identify high hazard components (e.I., asbestos, PCB capacitors,

ete.)anda planto remove high hazard items from the wastestream or otherwise stabilize these

hazards;

iv.'Identify aproCess for sampling debris andscreened particulates

appropriate fordisposal or reuse;

v.ldentify anappropriate treatment proccss(cs) fordccontaminatinl or

'deactivating waste materials, as nccdcd, consistent with ARARs foron-site disposal or reuse; and

vi. Provide for on~siteand off-site Izinsporlation md disposalof aI1. _

debris andsludlCS lencratcd during the removal response action in accordance withp~ • ~

21.q.

c. A planfor the removal ofsolidsmd liquids containing baz8rdous'substances or

, contaminants from within Chum " Mix N2 Basement andthe'sutter and hydraulic sumpadjacent

to the Mercerizing N2 Basement Area (Prcssii1g Basement) andremoval ofthe scwc: lin~

including materials contained therein. connectillg Chum " Mix N2 to the 6A Viscose Cellar. At

.a minimum. the planshaIJ:

i. IdentifY anddiscuss the ARARS governing thisportion ofthe

removal anton andho.w the action'wil1 meet the ARARs;

, "ii. Identify'anappropriate prOcess forremoving the scwc: line;

lli.ldcntify procedures for removing and,managing contaminated

materials and soJidlJiquid residues present in theseareas so that they no longer release hazardous

substances;
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iv. Provide for on-site and off-site transportation and disposal of J

all debrisand ~wfges generated duringthe action in accordance with Paragtaph 21.q;

v, Identify soil cleanup levels for EPA approval sufficient to

protectccmmereial, industrial or construction workers undera directcontactexposure scenario.

Final site-widesoil cleanupstandardswill be developed by EPAfor inclusion in a future ROD.

Additional remedialresponsefor soils in this areamay be required pursuantto such future ROD;

vi. Identify procedutes for conducting post removal sampling to

ensure that contaminant levelsareat or belowthe EPA-approved cleanup levels; and

vii. Identify procedures for backfillinaand general rcgradinaof.

the affectedareas.

d. A plan to evaluate,decommission and disposeofor recycle the carbon

disulfide storage tank recovery system. The systemconsistsof two carbondisulfide above

ground storage tanks (ASTs), and one carbondisulfideunderground storage tank (USn

containingcontaminated liquid and a sludge layer. At a minimum, the planshall include:

i, An idcntifieatioD and disc;ussioD ofthe ARARsgoverning

decommissionins and disposingofor recyclingthe tanks, debris, liquicb, sludgesand soils and a

discussiollofbaw the actioD will meet the ARARs;.,

Ii, Proceduresfor managingany solidlliquid residues and wastes;

iii. Proceduresfor decontaminating the tanksas necessary; .

iv. Proceduresfor treating(as needed),transporting and disposing ofor

recycling tanks and liquid and solid wastes; ..
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v. Procedures fordetermining the natureandextent of soil

contaminatiolt from theearbondisulfide tJST;

vi. ·Identitication of pl'Oposedsoil clean-up levels forEPA selection, bya

duly delegated EPA official, SUfficient to protect ~mmercial, industrial or construction workers

under a direct contaetexposure scenArio. Finalsite-wide sOil cleanup standards ~1l be

developed by EPAforinclusionma future kOD. Additional remedial response forsoils in this

areamay be required pursuant to such ftlturekOD:

~ii. ProcedureS forproper excavation and/or treatment of all

contaminated soil associated withthe carbon'disulfide USTInexcess of the EPA-approved

clean-up level(s): .' ,

viii. PtOvisions for off-site disposal, including anynecessary treatment,

of all excavated soil associated withthe carbon disulfide USTin excess of the EPA-approved

.cleanup level(s) or shipment to a RCRA-appl'Oved disposal facility in accorclaJ1ce withParagraph

21.q., or a planproviding Cor treatment of all soilassociated withthecarbon disulfide UST
•

, contaminated withhazardous substances in excess of the EPA-appl'Oved cleanup (evel(s):

lx. Pfoced\RS for conduetirig post~cavation and/or treatment sampling

of soil assoc:iateclwiththe carbon disulfide USTtoensUle thatsoil contaminant levels are below

the EPA-approvedcleanup levels aftercompletion of the work; and

x. Procedures and plans forbackfilling thearea.

e. A planfor thediSposition of accumulated and leneratedwastes present on-site.

Accumulated wasteincludes asbestos _ loCated in WestStaging andiiibagsend cubic yard

U boxes in Shippilig #2 and Shippizig #4, andcontainerized wastes IncUbic yard boxes, drums,
\
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hazardous substm:es;

iii. .A strategy andprocedures for sampling, monitoring andminimizing

fugitive airemissions including dust from theSite. Thecontrol of fugitive emissions from the

Siteduring FMC'soperations at the Siteshall be inaccordance with stateand federal ambient air

quality criteria; and.
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lv, A strategy andprocedures to inspeet,control andrespond to spills and

releases inclw!iAg:

a) Implementing, asnecessary, andmaintaining erosion and

· sediment control measures, so that contaminated waterand leachate is collected andnotreleased

in an uncontrolled manner. Suchmea5ll%CS may include, butnotbe limited to, theuse of trenches

sumps, revegetation and the covering and maintaining of soilanddebrispiles;

b) Conducting visual inspections ofsewers, trenches, and sumps

to assess water levels and conditions on a weelc1y basis andafterprecipitation events;.

c) Characterizing, removing, treating and/or disposing of ,

v

contaminated liquids in my sewers, building basements, trenchesand/or sumps that fiU with~ '0 • ~

contaminated liquids in accordance withpromulgated requirements and Itandards;and

d)· Conducting visual inspections of alI waste storage areas to

.' ensure that hazardous substances arc notbeing released to the environment and procedures to
, .

address releases expeditiously on a weekly basisand afterprecipitation events.
.. .

g. Provisions for the transportation of all hazardous substances designated for

· off·sitedisposal to an EPA-ICCCpted disposal facility in accordance with the U.S. Department of

Transportatiolln:quimnents. and to assure theirproper disposal in accordance with Paragraph. _.'''~, -....

21.qandothet~icable lawsand regulations.

h. A planfor1he discharae of waste water genctated from decontamination

. ,processes or.accumulated in storage.mas. trenches and sumps to the on-site waste water

· treatment system that~1 be in cooformitywith the waste water treatment provisions in Section

VI (Implenientation ofRmtovalActions and ,Remedial Actions). Paragraph. I I.
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i, A plan to maintain theaccessibility of roadways throughout the Site. including,

but not Iimitecko; roadways to waste storage areas. erosion control measures. andcommand

structures, Theplanshould include. butnot be limited to. snow removal.

j. A planto provide Sitespecific health andsafety measures, including

preparation and implementation of a Health andSafety Plan(HASP) foractions to be performed

at the Site. to protect the health and safety of workers. otherpersonnel and thepublic from the

hazardous substances and work-related health andsafety hazards during performance of the time-

critical items of the Removal Action - Buildings. The HASP shall, as appropriate. provide for

properdecontamination of per50Mel andequipment, monitoring and control ofamite migratio~

of hazardous substancet during the performance ofactivities at the Siteand protection ofpublic:.' ~

healthfrom exposure to hazardous substances during the conducting ofactivities at the Site
-..,/

pursuant to this Consent Decree. Health and safety requirements in the HASP shall be at leastas

stringent as thoseset forth in Occupational Safety and Health Administration andEPA

requirements, including but not limited to requirements contained in 29 C.F.R. § 1910.120 anellor

EPA Standard Operating Safety Guides (luly S, 1988).

Ie. Identification ofthe Hazardous Waste Generator Identification Number.

. L A schedulo forexpeditious implementation of the RAP.
-;-.,.-

.• IlL.Tel the extczl1 thatinformation concerning the details of a particular item does. .

not yet exist so thatit can be described in the RAP. the RAP shall set forth an expeditious

schedule anclplall for submittalofRAPsupplement(s) to EPAforapproval, which supplement(s)

shall fully detail such items. All references to the review. approval and enforcement of the RAP

shallalso beapplicable to any~ supplement(s). The RAPshall be consistent withtheNCP ~
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andshallbe sub~ect to approval by EPA according to the provisions of Section XII (EPA

Approval of.2tAas and Other Submissions).

n. Within seven daysof receipt from EPA of written approval to proceed with

implementation of the EPA-approved RAP. FMC shall commence impl=entation of such RAP

andcomplete it in accordance withthe RAP and the schedule therein. In the event EPA

determines thatany portion of the response action performed is deficient, and EPA requires FMC

to correct or re-perform suchportion of the responSe 'action pursuant to thisConsent Decree.

FMC shallcorrect or re-perform suchresponse action or portion ofthe response action in

accordance with a schedule provided ~yEPA.

o. Beginning the first Monday following the date of receipt of EPAapproval of' ~..
the RAPand continuing~ construction oftheRemoval Aetion • Buildings is complctct

pursuant to Paragraph 65.L of Section XV (Certification of Completion). FMC shall provide

EPA with proarcss reports foreachpreceding scven-day period or suchlonger period as may be

specified in writing by the EPAProject Coordinator, which reports shall be in accordance with

the provisions of Paragraph 45.A. of Section XI (Reporting Requirements).

p. Within 20Jfays ofthe date fMC concludes it bascompleted implementation of

the RAP. fOr.theitcms identified In Paragraphs 21.L- 21.1., FMC shallsubmit a ynitten Final

i Reportto EP~whic& shall be In accordance with the provisions of Paragraph 45.8. of Section
. .

XI (Reporting Requirements).

i. q. FMCshallnotbandleor remove anyhazardous substances &om the Site

exceptin conformance with the termsof this Consent Decree and all appUcable Federal. State

and local laws. ordinances and re~ns. Anyba1Mdous substance, pollutant or contaminant

AR2000~6



44

transferred for disposal off-site as a resultof this Consent Decree mustbe taken to a facility in

accordancewi~ection 121(dX3) ofCERCLA, 42 U.S.C. § 9621(dX3). and with40

C.F.R. § 300.440, and amendments thereto.

. r, FMCshall not commence any work exceptin conformance with the terms of

this Consent Decree. FMCshall not commence implementation ofthe RAP developed hereunder

until receiving written EPAapproval of the RAPunderSection XII (EPA Approval of Plans and

OtherSubmissions).

I. In the event that EPA believes that response actions or otheractivities at the

Site conductedby FMCpursuantto the terml of this Consent Decree are causing or maycause a

releaseor potential releaseofhazardous substances, or are a threat to publichealthor welfare.or • ~

to the environment. EPA may, in its discretion. immediately halt or modify suchresponse actions
-..../

or other activities to eliminateor mitigatesuchactualor potential releases or threats..

21.A. Remoyal Action - BuildjnV' !Non-Time Critical}.

FMC shall accomplish the following non-time criticalitems:

a. Within90 days after lodging ofthil ConsentDecree. FMCshallsubmit to
.

EPA for approval a work plan for the conductofan EEiCAthat is consistent withCERCLA, the

NCP. and EPA guidanceincluding, withoutlimitation. EPA's Guidance on Conducting Non-

Time Critica1Rcmoval ActionsUnderCERCLA, OSWER Directive No. 9360.0-32 (August

1993);. The workplan for theEEiCAshall addressthe decontamination of the remaining

buildingsand structuresat the Site, the disposal or recycling ofclean metalscrapfrombuilding

demolition. the evaluationofresponseactionalternatives for the migration ofhazardous

AR2000!47



45

substances related to foundations and subgradc structuresand the evaluation of response action

alternatives fQrd'e sewers.

b. Following EPA approval, FMC shall implement the EEICA work plan

described in ParaaraPh 21.A.L above.

c. Within 90days aftcrEPA approval of theEEICA work plan, FMC shall

submit to EPA forapproval anEEICA. FMC shall consider the findings obtained from

implementation ofthe EEICA workplanto propose removal cleanup levels and actions or

treatment or removal alternatives topciform thenon-time critical attions of the Removal Action-

.Buildings. The EEICA shall'be prcp8red Iriaccordance with the guidanceIdentified InParagrap~

2t .A.Land shall besubjcct to approval by EPA according to the provisions of ScC:tion XII(EPA':
•

Approval of Plans and Other SubmisSions). The EElCA shall Include the following:

I. A buildings,'Stnictures, foUndations, subgrade sttucturcs and sewers

characterization which includes, among other things, anevaluation of the nature Ind extent of the
.

threat to the public healthand welfare and the environment caused by the release or threatened

release of hazardous substances, pollutantS, or contaminants at and ftom the rcniaining bUildings

andstructures at the Site, at or ftom thereinaining Paris ottho foUndations and substruetutcs, and

: at or from thesevms;: ..~

'. _", .,: .Ii. A comparative evaluation of fcspoQSC action alternatives to prevent,

mitigate or eliminate unacceptable risks to hwnan healthand welfare and the environment from

therelease qr threatenedrelease ofllazardous substances, pollutants, qr contaminants at or from

·the remaining buildings and.struetu1'eS at the Site, at or from the femaining parts of the

\J .foundations andsubstructures. and at or from the sewers;
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iii. A listing anddiscussion of ARARs foraddressing contamination in v

the remaining.l)Jlildings, structures, foundations, substructures and Sewers at theSiteand, if

demolition of any of the remaining partsof the foundations, substructures and sewers is

appropriate, identification of ARARs governing on-site reuse of debris andothermaterials. Off-

site transportation and disposal/recycling of debris from thesestructures shallalsobe discussed;

and

iv. A recommended removal action altemativ~.

d. Uponcompletion ofthe EElCA, EPA willcompile theadministrative record,

whichwill include, at a minimum. the EEiCA. Theadministrative record willbemade available.

for public inspection and comment fora minimum ofJO days,pursuant to 40 C.F.R.§§ 3oo.~lS ~

and 300.820. Followinathe publicreview and comment period, EPAshall issuea Removal

ActionMemorandum and EPA will notitY FMCwhich removal action alternative EPAhas

selected.

e. FMCshall conductandcomplete theremoval action alternative selected by

EPA,as foUows. Within30 days of EPA's issuance of the Removal Action Memorandum

required by thisParagraph. FMCshall submit to EPAfor approval a RAP to perform the removal

actionaltenlldivaselceteelby EPA. However, the obligation of FMC to include in the RAP the
._~_.-

perfonna11r4Of.tkremoval actionalternative selectedby EPAfor the sewers sha1J be subject to

the foHowinl additional provisions. If FMCis obligated pursuant to Paragraph 13.b. ofthis

ConsentDecree to perform the response actionalternative for the sewers selected by EPA in the

Removal ActionMemorandum for the Removal Action • Buildings, the response action

alternative !'elected by EPA for the sewers shall be incbJ4ed in the RAPto be submittedbyFMC -:
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within 30claysl;fter EPA's issuance of the Removal Action Memorandum for the Removal

Action· Buifdings. If the eondition in Paragraph 13.b.i or 13.b.ii:exists, and FMC elects to

perform theresponse action alternative forthesewers selected by EPA pursuant to Paragraph

13.c.I., within 90 days after EPA's issuance of theRemoval Action Memorandum for the

Removal Action.Buildings, FMC shall submit to EPA forapproval a supplement to the
" "

previously submitted RAP to Perform the fesponse action alternative for the sewers selected by

EPA. IfFMC Invokes dispute resolution pursuant to Paragraph at with respectto the response

action alternative for the"sewers selected in the R~va1 Action Memorandum forthe Removal

" Action· Buildings andif after final resolution ofthedispute pursuant to the procedures set forth
0" •

"in Seedon XX(Dispute Resolution) FMC Is obliaiucd to perf"orm the response actional~ :-

forthesewers selected byEPA In the Removal Action Memorandum forthe Removal Action

Buildings, within 30days ofiuchfinal resolution, FMC shalt Submit to EPA forapproval a

supplement to thepreviously submitted UP to pCnorm the~Dse action alternative for the

sewers selected byEPA. TheRAP shall prioritize work to cnSun: that the most critical areas are

addressed first. To the extent that information concemina the deiaus ofa parti* itemdocs

. notyetcxist so that itCan bedescribed in the RAP, theRAPsball set forth anexpeditious

schedulc:mI~fOnubmitta1 ofRAP supplement(s) to EPA for1pprova1, whiCh Supplement(s)
':.~~:"'~

sballtWry~,jv:h items .Allreferences~ the review, aPProval and enforcement of the RAP
. ":.

shall alsobe applicable to any RAP supplement(s). TheRAP shalllnciude. amona other thinas'

a schedule forexpeditious implementation of the RAP and the removal action alternative

selected byEPA. TheRAP shAll beeonslstent with the NCPand shall besubject to approval by

" EPAaceordlna to the provisions.o~Section XII(EPA Approval ofPlans. and 0thCr Submissions).
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f. Within seven days of receipt from EPA of written approval to proceed with

implementatiOZLOfthe EPA-approved RAP. FMC shall commence implementation of the

selected removal action alternative andshall complete it in accordance with theapproved

schedule. In theeventEPA detennines that any portion of theresponse action performed is

deficient. and EPA requires FMC to correct or re-perfonn suchportion of theresponse action

pursuant to thisConsent Decree, FMC shall correct or re-perfonn suchresponse action or portion

of the response action in accordance with a schedule Provided by EPA.

g. Beginning the first Monday following the date of receipt of EPA approval of

the RAP and continuing until construction of the Removal Action - Buildings is complete

pursuant to Paragraph 65.L of Section XV (Certification ofCompletion), FMC shall provide. -

EPAwithprogress reports for eachpreceding seven-day period or such longer period asmay be

specified in writing by the EPA ProjectCoordinator, which reports shall be in accordance with

the provisions of Paragraph 45.A. of Section XI (Reporting Requirements).

h. Within 20 daysofthedateFMC concludes ithu completed implementation of

the RAP for the itemsidentified in Paragraph 21.A.L - 21.A.e., FMC shall submit a written Final
.

Report to EPA, which shallbe in accordance with the provisiolll of Paragraph 45.B. of Section

XI (ReportinIJRcquimnents~

,r. FMCshallprovide forpost-removal sitecontrol activities forthe Removal

Action- Buildings consistent.withSection 300.415(1) of the NCP, 40 C.F.R. § 300.415(1), and

EPA's Policy, on Management of PostRemoval SiteControl, OSWER Directive No.9360.2-02

(December 3, 1989). Suchactivities shall include, butnotbe limited to, arrangements with State

or localgovernments forperfo~ce ofactiOIlI that willensure the integrity of the work
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performed at the buildings pursuant to this Consent Decree through operation and maintenance

measures thaLwill ensure continuous review ofmonitoring data, and deed notifications.

j. FMC shall not handl~ or remove any hazardousaubstances from the Site except

inconfonnance with thetenusof this Consent Decree and allapplicable Federal. State and local

laws, ordinances and regulations. Any hazardous substance, pollutant or contatninant transferred

fordisposal off·site as a result of this ConsentDecree must be taken to • faciUty inaccordance

with Section12l(d)(3) ofCERCLA, 42 U.S.C. § 9621(d)(3), and with 40C.F.R. § 300.440, and

amendments thereto.

k, FMC shall notcommence any work except inconformance with the tcnns of

this Consent Decree. FMC shall notcommence implementation c>fthe RAP developed here1;JDdir=

~til receivinll written EPA approval of the RAP under Section XII (EPA Approval of Plans and

Other Submissions).

I. In theevent that EPA believes thatresponse actions eeotheractivities at the
.

Site conducted by FMC pursuant to thisConsent Decree arecausing or may cause a release or

potential release of hazardous substances, orarea threat to public health or welfare or to the

environment, EPA may, in itsdiscretion, immediately haltormodify .such response actions or

otheractivities to eliminate or mitigate such actual or potential releases or threats.

22. Bmw Astian. BMiDS·

L .FMCshall conduct and complete theperfonnance of EPA', selected removal

alternative for the Sulfate Basins 1·5, FlyAsh (,foits, WWTP Polishing Basins and the

Emerllency Lagoon, as follows: Upon lodging efthisConsent Decree, FMC shall submit to EPA

forapproval an EEiCA forSulfate Basins 1·5, FlyAshUnits, WWTP polishing Basins andthe
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Emergency Lagoonthat is consistent with CERCLA, the NCP, and EPA guidance including,

withoutlimitaQQn; EPA's Guidance on Conducting Non-Time Critical Removal Actions Under

CERCLA, OSWER Directive No. 9360.0.32 (August 1993).

b. The EEiCA shall be prepared in accordance withthe guidance identified in

Paragraph 22.a. and shall besubject to approval by EPAaccording to the provisions of Section

XII (EPA Approval of Plans and Other Submissions). The EEiCA shall include the following:

. i. A Site characterization which includes, amongother things, an

evaluationofthe nature and extent ofthe threat to the publichealthand welfareandthe

environment caused by the releaseor threatetied releaseofhazardous substances, pollutants, 01

contaminants at and front the above-described basinsat the Site; -.
ii. A comparative evaluationofresponse actionalternatives to prevent,

mitigateor eliminateunacceptable rislcs to humanhealthand welfare and the environment from

the releaseor threatened releaseof hazardous substances, pollutants, or contaminants at or from

the above-described basins at the Site;

iii. A listingand discussion of ARARs for addressing contamination at

the above-described basins at the Site; and

iv. A recommended removal actionaltemative(s) for the closure of the

above-describcc1basin s,

c. UpoD completionofthe EElCA, EPA will compilean administrative record,

which will include,at a minimum, the EEiCA. The administrative recordwill bemade available

for public inspection and comment fora minimumof 30 day!', pursuantto 40 C.F.R. §§ 300.41S

and 300.820. Followingthe public reviewand commentperiod. EPA shall issuea Removal
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Action Memorandum and EPA will notify FMCwhich removal action altemative(s) EPA has

selected.

d. (fFMCisobligated pursuant to Paragraph 14.L of this Consent Decree to

perform theresponse action alternative selected by EPA in theRemoval Action Memorandum

for theRemoval Action - Basins, within 30days afterEPA's issuance of the Removal Action

. . Memorandum for theRemoval Action - Basins, fMC sf1a11 submit to EPA for approval a RAP to

. perform theresponse action alternative selected by EPA. If the condition in Paragraph 14.Li. or

14.Lii. exists, and FMC elects to perform the response action alternative selected byEPA

pursuant to Paragraph 14.b.l., within 90days after EPA's issuance of the Removal Action

Memorandum for the Removal Action -Basins,FMC -'WIsubmit to EPA for approval. RAP to :
. .

perform theresponse action ~ternative selected by EPA. If FMC invokes dispute resolution

pursuant to Paragraph 81.with respect to the Removal Action Memorandum for the Removal

. Action - Basins and ifafter final resolution ofthe dispute pursuant to the procedures set forth in

Section XX(DisputeResolution) FMC Isobligated to perform the response action alternative

selected by EPA in the Removal Action Memorandum forthe Removal Action. Basim, within

30days of suchfinal resolution, FMC shall submit to EPA for approval. RAP to perform the

. response actional~vc(s) selected by EPA. To the extent that information concerning the

details of. particular item does notyetexist so that it canbe described in the RAP, the RAP

shall set forth an expcditio~ schedule andplanfor submittal oCRAP supplement(s) to EPA f?r

approval, w~ch supplement(s) shall fully detail suchitems. All references to the review,

approval and enforcement oftheRAP shall alsobe applicable to anyRAP supplement(s). The

RAP shall include, among other "'ings, • schedule forexpeditious implementationofthe selected..
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removal action altcmative(s). The RAP shall be consistent with theNCP and shall be subject to

approval byEPA according to the provisions of Section XII (EPA Approval of Plans andOther

Submissions).

e. Within sevendaysof receipt from EPA of written approval to proceed with

implementation of the EPA-approved RAP, FMC shall commence implementation of the

selected removal action alternative andshallcomplete implementation in accordance with the

approved schedule. In the eventEPA determines that anyportion of the response action

performed is deficient, and EPArequires FMC to correct or re-perform suchportion of tho

response actionpursuant to this Consent Decree, FMC shallcorrect or re-perform such response.

actionor portion of the response action in accordance witha schedule provided by EPA. --
f. Beginning the firstMonday following the date ofreceipt of EPA approval of

'-'"
the RAPand continuing untilconstruction ofthe Removal Action· Basins is complete pursuant

to Paragraph 6S.b of Section XV(Certification of Completion), FMC shall provide EPA with

progress reports foreach preceding seven-day period or suchlonger period as may be specified in

writing by the EPAProjectCoordinator, which reports shallbe in accordance withthe provisions

of Paragraph 45.A. of Section XI (Reporting Requirements).

g. WithiD 20 days ofthe date FMC concludes it has completed implementation of---
the RAP foa: the items idenrifj~in Paragraphs22.a, - 22.e.,FMC shall submita written Final

Report-to EPA.whichshall be in accordance with the provisions of Paragraph 45.B. of Section

XI (Reporting Requirements).

h. FMC shall provide for post-removal site control activities for the Removal

Action. Basinsconsistentwith Section300.41 5(1) ofthe NCP,40 C.P.R. § 300.415(1), and
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EPA's Policy 011 Managementof Post Removal Site Control, OSWER Directive No. 9360.2-02

(December 3-~89). Such activities shallincludc, butnot be limited to,arrangements with State

or local governments forperformance of actions thatwill ensure the integrity of the work

performed at thebasins pursuant to this Consent Decree through operation and maintenance

,measures thatwill ensure continuous review of monitoring data, and deed notifications.

i.FMC shall nothandle or remove any hazardous substances from the Site ex~ept

inconformance with thetermsof thisConsent DcCtCe andallapplicable Federal,State and local

laws, ordinances and regulations. Ally hazardous substance, pollutant or contaminant transferred

fordisposal off·site as a result of thisConsent DccreC must be taken to a facility Inaccordance

with Section 121(d)(3) ofCERCLA, 42 U.S.C. § 9621(d)(3),and 40C.F.R.§ 300.440, and. '.

amendments thereto.

j. FMC shall notcommence any work excCpt inconformance with the terms of

this Consent Decree. FMC shall notcommence implementation of theRAP developed under

Paragraph 22 until receiving written EPA approval of the RAP under Section XII (EPA Approval

of Plans and Other Submissions).

k. In the event that EPA believes that response actions or other activities at the

Siteconductcclby FMCpursuant to thisConsent Dccrccarc Causing or may cause a release or

potential relcascofllazardous substanCCS,or arca threatto public health or welfare or to the

environment, EPA may, In its discretion. Immediately haltor modify suchresponse actions or

other activities to eliminate or mitigate such actual Or potential releases or threats. .

,
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23. Remedjal DesjgnJRemedjal Action. QU-]

---. If FMC is obligated pursuant to Paragraph IS.a. of this Consent Decree to

perform the remedy in theQU-] RQD, then within 30days afterEPA's issuance of theQU-]

RQD, FMC shall submit to EPA forapproval a work plan forthedesign of the QU-] Remedial

Action at the Site (QU-7 Remedial Desi~ Work Planor QU-] RD Work Plan) anda Health and

Safety Planfor field designactivities. If the condition in Paragraph IS.a.i. or. 1S.a.ii. exists, and

FMCelects to perform the remedy pursuant to Paragraph IS.b.i., then within 90days after EPA's

issuance of the QU-] ROD, FMC shall submit to EPA forapproval anOU-] Remedial Design

Work Plan and a Health and Safety Planfor t'ield design activities. If FMC invokes dispute-

resolution pursuant to Paragraph 81 withrespect to the OU-7 ROD andif afterfinal resolutiOD ot':

the dispute pursuant to theprocedures set forth in Section XX (Dispute Resolution) FMC is
---'

obligated to perfonnthe remedy in the OU-] ROD, within 30daysof such final resolution, FMC

. shallsubmitto EPAan OU-] Remedial Design Work Plan and a Health and Safety Plan for field

designactivities. TheOU-] Remedial Design Work Plan shallprovide forthedesign ofthe

remedy set forth in the OU-] ROD and for achievement of the OU-7 Perfonnanc:e Standards

Remedial and otherrequirements set forth in the OU-] ROD andthis Consent Decree. Upon its

approval by EPA, the OU-7 Remedial Design Work Planshallbe incorporated intoandbecome

enforceableunder this Consent Decree. The Health and Safety Planfor field design activities

shall confonnto applicable Occupational Safety andHealth Administration and EPA

requirements including, but not limitedto, 29 C.F.R. § 1910.120.

b. The OU-7Remedial Design Work Planshall include plans, schedules, and

methodologies for implementation of all necessary remedial pre-design and design tasks '-'"
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(including Pteliminary Design, Intermediate Design (if required), and Final Desiin), and shall

include, at UlUnimum:

i; anOU-1 Site Management Plan;

ii. anOU·1. Sampling and Analysis Plan, containing:

(a) a Field Sampling Plan; and

(b) a Quality Assurance Project Plan (QAPP);

iii. an OU·1 Treatability Study Work Plan, ifrequired by theOU-1 ROD;

which includes, at a minimum, plans and schedules for thepreparation and submission of anOU·

1 Treatability Study Evaluation Report;

iv. plans and schedules forthepreparation andsubmission of OU·7 .-
Design Submittals, including thePreliminary Design, Intermediate Design (if required by EPA),

and Final Desiin containing, at• minimum, thefollowing design elem~ts: .

a)an OU·1Design Criteria~rt, including: I) project

description; 2)design requirements andproVisions; 3) process flow diagrams; and4) Operation

&.Maintenance requirements;

b) an OU·1Basis of Design Report, including:

1) justifieatiollofdesigaassumptlons;2) _project delivery strategy; 3) remedial action permit

.planforo~sitepennits; arid 4)easement/access requirementS;

.. . 'c)OU~1 Drawings and Specifications. including:

I) general sp.ecifications; 2) schematics and drawings; 3)chemical and geotechnical data

(including data from pre-design activities); and 4) Remedial Action schedules;
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d) anaU-7 aperation&: Maintenance Plan, if a &: M is required.",..l

by theaU-1.BQD;

t) anau-7Remedial ActiOD decontaminatioD plaDo

a> anau-7Remedial ActioD schedule;

h) anau-7 Remedial ActioD Waste Management P!aD; _ ••.
i) an aU-7 Remedial ActiOD SamplinlandAnalysis Plan

(directed at measurinl proi=l towardl meetiDl tM au-7 PerformsDC.I Standards-Remedial);

v, pllllJ and schedules for tM preparatiOD andsubmissioD of the au-7

Preliminary Design. The Prelim}n., DesigD begi.DJ with the initialdesigD and ends with the

completioDofapproximstely 30%oftM desip effort and shall addresI all of EPA's comments

OD the Remedial Desip Work Plan;

vi. iCrequUect by EPA, pllllJ and schedules for the preparatiOD and

submissioaorm.~U-7lDtermedfate Desip submittaL The Intermediate Desip sba1l be

submitted at approximately 60% percent of thedesip effortand shall addresI allofEPA'.

comments O.D the Preliminary Desip; and

vii. plansand schedules for the preperatioD and submissioD of anau-7

FinalDesip submiual whichshallbe submitted at 100% oftM desip effort and sba1l address "-../
,
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allof EPA's comments on the previous design submittal, and, at a minitnum, additionally include

.. a Remedial ~s.tion Worle Plan. The Remedial Action Work Plan is subject to EPA ~proval and

shall bedeveloped inaccordance with theOU-7 ROD and sh8tl becOnsistent with theFinal

Design. TheRemedial Action Worle Plan shall include methodologies,pl~ and schedules for

completion of at least:

.a) the selection ofthe RemediafAetion contractors and

subcontractors;

b) implementation ofthe Remedial Design;

c) methodology forimplementation ofihe CQAP;

d) identification of and satisfactory compliance with applicable' ~

permitting requirements; and

e) & final OU·7 Remedial "etlon Worle Planschedule.

c. Upon ~proval of theOU·7Remedial Design Work 1Ilan by EPA, and

submittal of the Health andSafety Planforall field activities to EPA, FMC shall implement the

OU-7 Remedial DesisnWork Plan. FMC shall submit to EPA allplans, iubmittals andother

deliverables required under the approved OU·7 Remedial Design Work Planin accordance with

the~provedlCheduie for review and approval pursuant to Section XII(EPA Approval of Plans

andOtherSubmissions).. Unless otherwise directed by EPAt FMC shallnotcommence further

OU.7.Remedial Design field. activities It theSitepriorto approval of theOU·7Remedial Design

Work Plan. . .

.. cL Upon approval. approval withconditions, or modification by EPAt as provided

in Section XII (EPA Approval ofPlans andOther Submissions). of all components of theOU-7
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Final Design submittal, which includes theOU-7 Remedial Action Work Plan, the OU-7 Final -..../

Design shal!~enfon:eable under thisConsent Decree. FMC shall implement theactivities

required under the OU-7 Remedial Action Work Plan in accordance with theschedules and

methodologies contained therein.

e. FMC shallsubmit all plans. submittals. or otherdeliverables required under

the OU-7 Remedial ActionWork Plan in accordance withthe approved schedule forreview and

approval pursuant to Section XII(EPAApproval ofPlansandOther Submissions). Design

submittals may becombined or eliminated at the solediscretion of EPA. Unless otherwise

directed by EPA or required underthe OU-? Remedial Design Work Plan. FMC shallnot

commence OU·? field activities at the Siteprior to the date forcommencement set forth in thll. • ~

approved schedule in the OU·? Remedial Action Work Plan.

f. FMC shallcontinue to implement the OU·? Remedial Action and 0 &: M(if

required by the OU-? ROD) until the OU·? Performance Standards-Remedial areachieved and

for so longthereafter as is otherwise required underthis Consent Decree.

24. Remedial DniiJlfRemediai Action - OlHO.

LlfFMC is obligated pursuant to Paragraph 16.Lof thisConsent Decree to

perform the remedyin theOU-IO ROD, thenwithin30 daysafterEPA's issuance of theOU-IO

ROD, FMCshallsubmit to EPAforapproval a work planfor the design of the OU·IO Remedial

Action at thct Site ("OU·IO·Remedial Design Work Plan"or "OU·IO RD Work Plan") and a

Health and Safety Plan for fielddesignactivities. lrthe condition in Paragraph 16.Li. or l6.Lii.

exists, and FMCelects to perfonn the remedy pursuant to Paragraph 16.b.i., thenwithin 90 days

after EPA's issuance ofthe OU·IO ROD, FMC shallsubmit to EPA forapproval an OU-IO
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V Remedial Design Work Plan anda Health andSafety Plan for tield design activities. If FMC

invokes dispEt! resolution pursuant to Paragraph 81 with respect to theOU·I0 ROD and ifafter

tinal resolution of the dispute pursuant to theprocedures set forth inSection XX (Dispute

Resolution) FMC is obligated to perform theremedy in the OU-l0 ROD~within 30daysof such

tinal resolution, FMC shall submit to EPA an OU-IO Remedial Design Work Plan anda Health

andSafety Planfor field design activities. The OU·I0 Remedial Design Work Plan shall provide. . .. .
forthe design of the remedy set forth in the OU·I0 ROD and forachievement of theOU·IO

Performance Stan~.Remedial andotherrequirements set forth In the00-10 ROD and this

Consent~. Upon its approval by EPA, the OU-l0 Remedial Design Work Planshall be,

incorporated intoand become enforceable under thisConsent Decree. The Health andSafety ••.
Planfor fielddesign activities shall conform to applicable Occupational Safety andHealth

Administration andEPArequirements including, butnot limited to, 29 C.F.R. § 1910.120.

b.The OU-I0 Remedial Design Work Plan sha1l include plans, schedules. and

methodologies for implementation of all necessary remedial pre-design anddesign tasks
" . ,

(includin~ Preliminary Design, Intermediate Design (if required), and Final Design), and shall

include. at a minimwn: ., .

L an OU-l0 SiteManagement Plan;

ii. an OU-I0 Sampling andAnalysis Plan. containing:

<a) a Field Sampling Plan; and

(b) a Quality Assuranee Project Plan(QAPP);
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iii. an OU·I0 Treatability Study Work Plan. if required by the OU·I0

ROD. whicltiJ:u;ludes. at a minimum. plans andschedules for the preparation andsubmission of

an OU·I0 Treatability Study Evaluation Report;

iv. plans and schedules forthe preparation andsubmission of OU·I0

Design Submittals. including the Preliminary Design, Intennediate Design (if required by EPA),

and Final Design containing. at a minimum. the following design elements:

a) an OU·I0 Design Criteria Report, including: l) project

description; 2) design requirements and provisions; 3) process flow diagrams; and4) Operation

& Maintenance requirements;

b) anOU-t0 Basisof Design Report, including:

I) justification ofdesign assumptions; 2) a project delivery strategy; 3) remedial action pennit

plan foroff-site permits; and4) easement/access requirements;

c) OU-IO Drawings and Specifications, including:

I) general specifications; 2) schematics anddrawings; 3) chemical andgeotechnical data

(including data from pre-design activities); and4) Remedial Action schedule;

d) an OU-lO Operation & Maintenance Plan,if 0 & M is

required by theOU.IO ROD;

e) anOU-tO COnstructiOIl Quality Assurance Plan(OU-tO

CQAP).whichshall detail~ approach to quality assurance during construction activities at the

Site and shall specify a qualityasSllIlUlce official (QAOfficial). independent of theConstruction

Contractor. to condw:t a quality assurance program during the construction phaseof the OU-I0

project;
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f) anQU·IO Remedial Action decontamination plan;:

8) .an QU·IO Remedial Action schedule;

h) anQU·IaRemedial Action Waste Management Plan; and

i) anQU·IO Remedial Action Sampling and Analysis Plan

(directed at measuring proifCSS towards meeting the QU·IO PerConnance Standards.Remedial);

v. plans andschedules forthepteparation andsubmission of theQU·\a

Preliminary Design. The Preliminary Design beginS With the initial design andends with the.

·completion of approximately 300-' of the design effort andshalladdress allofEPA's c:omments

on the Remedial Design Work Plan;

Vi. Ifrequired byEPA, plans and schedules for the preparation and

submission ofanQU·IO Intermediate Design submittal. The Intermediate Design shallbe

submitted at approximately 600-' pertent of the design effort and shall address allof EPA's

. comments on the Preliminary Design; and

'.

vii. plans and schedules forthe preparation andsubmission ofanQU·la. .

Final Design submittal which shall Jle submitted at 100%ofthe design effort andshall address

all ofEPA'scomments on theprev!0llS design submittal. and. ataminimum. additloaally Include

. a Remedia1.ActlOD Work Plm. The Remedial Action Work PlanIssubject to EPA approval and

shall beclevelopcdkllCCOrdaace withthe QU·IO RQD and shall beconsistent with theFinal

Deslp_ The Remedial Action Work Planshall include methodologies. plans andschedules for

completion ~f at least:

a) theselection oftheRemedial ActIon contractors and

subcontractors;
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b) implementation of the Remedial Design;

c) methodology for implementation of the CQAP;

d) identification of andsatisfactory compliance with applicable

permitting requirements; and

e) a final QU-lO Remedial Action Work Planschedule.

c. Upon approval of the QU·IO Remedial Design Work Plan by EPA, and

submittal of the Health and Safety Planforall field activities to EPA, FMC shall implement the

QU·IORemedial Design Work Plan. FMC shall submit to EPA all plans. submittals and other

delivcrables required under the approved QU~ I0 Remedial Design Work Planin accordance.with

the approved schedule forreview and approval pursuant to Section XlI (EPA Approval of PfPJis' ~

and QtherSubmissions). Unless otherwise directed by EPA, FMC shallnotcommence further

QU·IO Remedial Design field activities at the Sitepriorto approval oftheQU·IO Remedial

Design Work Plan.

d. Uponapproval, approval withconditions, or modification by EPA, as provided

in Section XlI (EPAApproval ofPlans and OtherSubmissions), o(all components of theQU·IO

Final Design submittal, whichincludes the QU-IO Remedial Action Work Plan, theQU·tOFinal

Design shallbe~feunder this Consent Decree. FMC shallimplement the activities

required nnder theOU~to Remedial Action Work Plan in accordance withthe schedules and

methodologies contained therein.

. e. FMC shall submitall plans, submittals, or otherdelivcrables required under

the QU-tO Remedial Action Work Plan in accordance with the approved schedule forreview and

approval pursuant to Section XII (EPAApproval of PlansandOther Submissions). Design
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V submittals maybecombined or eliminated at the sole discretion of EPA. Unless otherwise

directed byEP~or required under theOU·tO Remedial Design-Work Plan, FMC shall not

commence OU·I0 field activities at theSiteprior to the date for commencement set forth in the

approved schedule in theOU·tO Remedial Action Work Plan.

f. FMC shallcontinue to implement the.OU.tO Remedial Action and0 &. M(if

requited by the OU·tO ROD) until theOU·tO Performance Standards-Remedial are achieved ~d

forso long thereafter as is otherwise required underthisConsent Decree.

2S.A. RC3is1ent Eniinecr.

v

Following EPA approval, approval With conditions. or modifications byEPA. as

provided InSection XII(EPA Approval of Plans andOther Submissions). ofall comPonents of •~

the RAPs for the removal response actions and allcomponents ofthe final desitpllubmittals for

the RODs, andpriorto comm~cement of anyon·Site work underthe EPA.approved RAPs and

the Remedial Action Work Plans for the RODs, FMC shall submit to EPA thename and

qualifications of a Resident Engineer who willbe piesent periodically at theSiteduring

..construction to ensure that the Work is performed Inaccordance with theapproved RAPs andthe

approved Remedial Action Work Plans. The Resident Engineer Wll be familiar with all aspects

. of theapproved RAP. and theapproved Remedial DesitplS. EPA retainS therightto disapprove

the useof II1JResident Engineer proposed by FMC. In theevent EPA disaPproves theuscof

anyproposed Resident Engineer, FMC shallsubmit to EPA 'listofat leastthree replacements,

including thequalifications of each,-who would be Icceptable to FMC,within seven days of

receipt ofEPA's notice. EPAwillprOvide written noticcofthe names of anyEei2lacemeats

whose use it would accept. FMCmaySelect anyreplacement from theEPAnotice and shall.
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notify EPA ofthe name of the replacement selected within three days of receipt of EPA's written J

notice. FM~s~ll ensure that the Resident Engineer performs on-Site inspections as necessary

to ensure compliance with the approved RAPs and theapproved Remedial Action Work Plans

and that the results of suchinspections are promptly provided to FMC andEPA. TheResident

Engineer may act as the quality assurance official.

25. B. Iecbnjcallmpractjcabmty.

a. With respect to attainment of Performance Standards-Remedial forOU-7 and

OU·lOthat will be contained in ROD 4 and ROD 5, FMC may petition EPA to modify oneor

moreof the Performance Standards-Remedialon the ground that it is technically impracticabla

from an engineering perspective, withinthe meaning of Section 121(d)(4)(C) ofCERCLA,42 "

U.S.C. § 962I(d)(4)(C), and anyamendments thereto, to attain suchPerformance Standards

Remedial.

b. If, after receipt ofa petition to modify a Performance Standard-Remedial

pursuant to this Paragraph. EPAdetermines that compliance with suchpre-petition Performance

Standard-Remedial is technically practicable from an engineering perspective, EPA willso notify

FMC. FMC shallcontinue to implement the Work to achieve thepre-petition Performance

Standard-RemediaL FMCmaydispute EPA's determination that compliance withthe pre

petition PerfonnanceStandard-Remedial is technically practicable from an engineering

perspective solelyOD the ground that. based on the administrative record, EPA's determination

was arbitrary and capricious or otherwise not in accordance with the law. Any suchdispute shall

be governed by Paragraph 84 OfSectiOD XX (Dispute Resolution) ofthis Consent Decree. In no

eventshall a Performance Standard-Remedial be selected by theCourt If theCourt determines,
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based upon review of theadministrative record, thatEPA's determination that compliance with

,the pre-petilignJ'erformance Standard-Remedial is technically practicable from anengineering

perspective was arbitrary andcapricious Or otherwise notinaccordance with the law, theCourt

will remand suchissue to EPA forreconsideration.

c. If, after receipt ofa petition to modify a Performance Standard-Remedial

pursuant to thisParagraph. EPA determines thatcompliance with such prc-petition Performance

Standard-Remedial is technically Impracticable from anengineering perspective, EPA may

modify such Performance Standard·Remedial in accordance with the procedures set forth in

CERCLA andtheNCP. If EPA modifies a Performance Standant-Remedia1, FMC shallperform

theWorkto achieve themodified Performance Standard·Remedial. FMC may dispute the ••

,modified Performance Standard-Remedial solely on the pound that, based on theadministrative

record, EPA's selection of suchmodified Performance Standard·Remedial Was arbitrary and

capricious or otherwise not in accordance with the law. Anysuch dispute shall begoverned by

,Paragraph 84of Section XX(Dispute Resolution) ofthis Consent Decree. Innoevent shall a

Performance Standard·Remedial beselected bytheCourt. If theCourt determines. based upon

review of theadministrative record, that EPA's selection ofa modified Performance Standard·

Remedialwuarbitrary and capricious or otherwise not in accordance withthe law, theCourt

, will remand such issueto EPA for reconsideration. .

d. Neither thesubmission of a petition to modify oneOr more Performance

Standards-~edial norconsideration ofsuchpetition byEPAshall,alter orotherwise affect any

obligation or requirement orthisConsent Decree Including, butnotlimited to, Implementation of

EPA-approved workplans. FMC isobligated to attain all pre.petition Performance Standards·
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Remedial. including those Performance Standards-Remedial thatare thesubject of any

modificatioll.~tion. until such pre-petition Performance Standards-Remedial are modified.

e. Any petitionsubmitted pursuant to this Paragraph shall include, at a minimum.

the information and analyses required by EPA guidance and shallbe basedon site-specific data

and conditions.

f. The invocation of formal disputeresolution procedures in regard to this

Paragraph 25.8. will not extend,postpone. or affect in any wayany obligation ofFMCunder this

Consent Decree. Stipulated penaltieswith respectto the matterin disputeshallcontinue to

accrue but paymentshall be stayed pendingresolution ofthe dispute. Notwithstanding the stay

of payment.stipulatedpenalties shall accrue from the first day ofnoncompliance withany. '.

applicableprovisionofthis Consent Decree. In the event that FMCdoes not prevail on the

disputed issue, stipulatedpenaltiesshall be assessed and paidas provided in SectionXXI

(StipulatedPenalties). In ~e event that FMCprevailson the disputedissue,no stipulated

penaltiesshall be owed for the particularviolationthat was the subjectofthe dispute.

26. CODstnIctjon Quality ASM1!f!ce. The Construction QualityAssurance Plan

(CQAP).which shall detail theapproach to qualityassurance duringconstruction activities at the

Site, shall spccifyaquality assurance official(QA Official) to conducta qualityassurance

programcfurinl.thll constructionof the OU-7 and OU-l0 remedies. Prior tocommencement of

any Site Work undcrthe OU.7 and OU-lO Remedial ActionWork Plans, and in accordance with

Section VII (Performance ofthe Workby FMC). FMC sball notifyEPA ofthe nameand

qualifications of the QA Official to be present at the Site during the construction to ensure that
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V the Work is performed in accordance with the Remedial Action Work Plans for these operable

units. The QAOfficial shall be independent of the Construction Contractor.

27. Modjfication oftbe Worlc.

L lfEPA determines that modification of the Work under·this Consent Decree is

necessary to achieve andmaintain the Performance Standards-Removal of a selected removal

,(response action or is neceSsary to achieve and maintain the Performance Standards-Remedial
. , '. '- '

selected ina ROD, EPA may (I) require .that such modification be incorporated into the

Response Action Plans. Remedial Design Work Plans, Remedial Action Work Plans, Operation

andMaintenance Plans. and/or anyother plans relating to suchWork forthat response action..:

and/or (2) require that FMC submit. plan forEPA approval which incorporates such ••

modification to theWork and implement such approved plan forthat response action. A

modification may be requiml pursuant to this Paragraph only to theextent that it is consistent

with the scope of the removal action selected in theRemoval Action Memorandum for each

respective Removal Action or the scope oftheremedy selected In• ROD foreach respective OU.

b. Forthe purposes of this Paragraph only, the ·scopeof the removal action

selected in the Removal Action Memorandum" forthetime-eritical items of the Removal Action

.• Buildingsmeans' (l) tasks employing a technoloay orcombination of technologies, cleanup....._..

actions, postremoval, lite ~ntrol and institutional c:ontrols which canachieVe and maintain the

Performance stancfaids.Remqval of the selected ~moval response action in the Removal Action

Memorand~ forthebuildings dated March 17, 1995, u modified by the Removal Action .

.Memorandum dated September 29, 1997, as those memoranda were further modified by Polreps

Nos. 817, 865, and 888, consistent with Paragraph 21 of thisConsent Decree, and consistent with

AR200070



..

68

CERCLA andthe NCP. For the purposes of Section XV (Certification of Completion),

Paragraphs 65.,. and6S.e. only, the"scope of the removal action selected inthe Removal Action

Memorandum" for the time-critical items of the Removal Action - Buildings shall be the removal

action selected in the Removal Action Memorandum for thebuildings dated March 17, 1995, as

modified by the Removal Action Memorandum dated September 29, 1997, as those memoranda

were further modified by Polreps Nos. 817, 86S, and888, consistent with Paragraph 21 of this

Consent Decree, CERCLA andthe NCP, as modifiei1 by anymodifications made pursuant to

thisConsent Decree. For the purposes of this paragraph only,the "scope of the removal a<:tion

selected in the Removal Action Memorandum" for the non-time critical items of the Removal

Action-Buildings means: (I) tasks employing a technology or combination of technologies..

cleanup a<:tions. post removal sitecontrol and institutional controls which canachieve and
~

maintain the Performance Standards-Removal of the selected removal response action described

in the Removal Action Memorandum which is identified in Paragraph 21.A.d. of thisConsent

Decree. For the purposes ofSection XV(Certification of Completion), Pazagraphs 6S.1. and

65.e. only,the "scopeof the removal action selected in the Removal Action Memorandum" for
.

the non-time criticalitemsofthe Removal Action - Buildings shallbe the removal action

selected in thoRemoval Action Memorandum which is identified in Paragraph 21.A.d. of this

Consent Decn:oas modified by any modifications made pursuant to thisConsent Decree. For

purposes ofthis Pazagraph only, the"scopeof the removal action selected in the Removal Action

Memorandum" for the Removal Action-Basins means: (I) tasksemploying a technology or

combination oftechnologies, cleanup actions, postremoval sitecontrol and institutional controls

which can achieve and maintain the Performance Standards-Removal ofthe selected removal
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response action described in theRemoval Action Memorandum which is identified in Paragraph

22.c. of this!:onsentDecree. For thepurposes ofSeetion XV (Certification ofCompletion),

Paragraphs 65.b.and 65.e. only, the"scope of theremoval 'action selected intheRemoval Action

Memorandum" forthe Removal Action-Basins shall be theremoval action selected in the

Removal Action Memorandum which is identified in PlU'israPh :22.c. of thisConsent Decree as

modified by any modification made pUrsuant tothls C~nsent DeCree. Forth!= purposes of this

Paragraph only, the "scope of theremedy selected ina ROD" meanS: (l)taSks eUtploying a

technology or combination of technologies to achieve andnuiintain'the Performance Standards

Remedial oftheselected remedial action described in the origh1ai RODforcachrespective OU;

and(2) tasksassociated with monitoring of Siteconditions andtheeffectiveness ofa sel~' .:

remedial action andthe implementation ot'instituti~ controls. Forthe purposes ~fSeetion XV
. . ..

(Certification of Completion), Paragraphs 65.c., 65.d., and65.e. only, the"scope of theremedy

selected in a ROD" shall be theremedialaltemative selected Inthe original ROD(s), as modified
.

. by any modifications made pursuant to thisConsent Decree.

c: If FMC objects to anymodification determined'by EPA to be necessary

.pursuant tothl.s Paragraph, it may seckdtsPutc resolution PurWanl to Section XX(Dispute

Resolution» Paragraph 84(Record RevieW). TheResponse Action Plans. Remedial Design

Worle Plans; Reincdi8l Action Work PlanS, Operation and Maintenance Plans. andlor related

work plansshall~modified,ln accordance with final resolution of the disPute-. '
: d. FMC shall Implement anYwork requ4'ed by anymodificationS incorporated in

. the Response Action Plans, RCm'edial Design Work Plans, Remedial Action Work Plans,
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Operation and Maintenance Plans, and/or in work plans developed in accordance withthis

Paragraph. _

e. Nothing in this Paragraph shall be construed to limitEPA's authority to require

performance of furtherresponse actionsas otherwise provided in thisConsent Decree.

28. FMC acknowledges and agreesthat nothing in this ConsentDecree, the Response

ActionPlans for any removal action,or the Remedial Designor Remedial ActionWork Plansfor

any OU set forth in this ConsentDecreeconstitutes a warranty or representation ofany kind by

EPA that compliance with the work requirements set forth in thoseplanswill achieve the

Performance Standards-Removal of thoselectedremoval response actionsset forth in the

Removal ActionMemorandaand the EPA-approved ResponseActionPlans for the removal ••

actions or will achieve the Performance Standards-Remedial set forth in the applicable RODs for
'-00/

the remedialactions.

29. FMC shall, prior to any off-site shipmentofWasteMaterial from the Site to an out

of-state waste management facility, providewrittennotification to the appropriate state

environmental official in the receiving facility's state and to the EPA ProjectCoordinator of such

.shipmentof Waste Material. However, the requirement to notify EPA shallnot applyto any otT

site shipments.whmthe total.volumeofall such shipments will not exceed 10cubicyards.

a.. FMC shall include in the writtennotification the following information, where

available: (1) the name and locationof the facility to which the WasteMaterial is to be shipped;

(2) the type and quantity ofthe WasteMaterial to be shipped;(3) the, expected schedule for the

shipment o(the WasteMaterial; and (4) the methodoftransportation. FMC shall notify the state

in which the planned receiving facility is locatedof majorchangesin the shipmentplan, such as, ../
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decision to shiP.the Waste Material to another facility within thesame state, or to a facility in

another state-..

b. Theidentity of thereceiving facility andstate will be detennincd by FMC

following theaward of the contract for response action construction. FMC shall provide the

information required by Peragraph 29.Las lOOn as practicable after theaward of thecontract and

before the Waste Material is actually shipped.

vm. REMEPY REVIEW, .,

30. Periodic Review- FMC shall conduct anystudies and inveStigations as requested by

EPA, in order to permit EPA to conduct reviews of Whether a Remedial Action is protective of

human health and theenvironment at least CVety five years as required bySection 121(c) of. • ~

CERCLA andanyapplicable regulations. .

31. EPA Selection of FurtberResponse Actions. If EPA determines, at any time, that a

response action is notprotective ofhumanhca\thand theenvironment, EPA may select fUrther

response actions for the Sitein ai:cordance withthe requirements of CERCLA and theNCP.

32. OmlortunityTo Comment." FMC anct. ifrcquircd bySections 113(k)(2)or 117 of

CERCLA. the public willbe pl'C!vidcd withanopportunity to comment on any fUrther response

-, actions proposed by EPAas a result of the review conducted pursuant to Section 121(c) of

.CERCLA mtD.aubmit written comments forthe record during thecommcnt]lcriod.

..33. FMC", Obljgatjon TgPerform Further Re=nse Aetigns. If EPAselects fUrther

response ac~ons for the SiteW1der Peragraph 31.FMC shall undertake suchfurther response

actions to the extentthat the reopener conditions inP~h 100 or Paragtaph 101 (United

'. States' reservations ofliabillty based 011 unknown conditions or ncw information) arcsatisfied.
. . .
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All determinations made by EPA pursuant to this Paragraph 33 will be submitted to FMC in

writing. FMC.may invokethe procedures set forth in Section XX(Dispute Resolution) to

dispute (I) EPA'sdetennination that the reopener conditions of Paragraph 100 or Paragraph 101

of SectionXXII (Covenants Not To Sue by Plaintiff) are satisfied, (2) EPA's determination that

the response actionsare not protective of human health and theenvironment, or (3) EPA's

selectionof the furtherresponse actions. Disputes pertaining to whether a response actionis

protective or to EPA's selectionof furtherresponse actionsshallberesolved punuant to

Paragraph 84 (RecordReview).

34. Submjssjons of Plans- IfFMC is required to perform further response actions,

punuant to Paragrapb33, it shall submit a plan for suchworkto EPA for approval inacco~ ~

with the proceduresset forth in SectionXII (EPA Approval ofPlansand Other Submissions) and
'-0/

shall implementthe plan approvedby EPA in accordance with the provisions ofthis Decree.

IX. QUALITy ASSURANCE. SAMPLING. AND DATA ANALYSIS

35.8. Whileconducting all samplecollectionand analysis activities required by this

Consent Decree for the OU-7 ROD and the OU-I0 ROD, FMCshall usequalityassurance,

quality control (QAlQC>, and chain ofcustody procedures for all treatability, design. compliance

and monitorinssamplcs in accordance with "EPA Requirements for QualityAssurance Project

Plans for EnviIomneutatData Operations," (US EPAQualityAssurance Management Staff:

August 1994)(EPA QAIR·5):"EPANEIC Policiesand Procedures Manual: (May 1936)(EPA

JJO/978.ool-R); NationalFunctionalGuidelines for Inorganic DataReview(EPA

540/R.94/0IJ) and Modifications to the National Functional Guidelines for Inorganic Data

Review(EPA Region III: April 1993); National Functional Guidelines for Organic Data Review j
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V (EPA S401R.-941012) and Modifications totheNational Functional Ouidelines for Organic Data

Review (EP~ Region III: September 1994); "RegionIII Innovative Approac:hesto Data. --",". ,

.Validation," (EPA Region III: September 1994); "Data Quality Objectives Precess for

Superfund." (EPA 5401R.·93/071: September 1994); andsubsequent ametidments to such

guidelines upon notification by EPA to FMC of such amendment-Amended auideliries shall

apply only toprocedures cOnducted aftersuch notification.

b. While conducting all sample collection'and analysis activities required by this

Consent Decree for thesitestabilization removal action, theremoval Iction for the operation of·

thewastewater treatment plant. the Removal Action· Buildings andthe RemOval Action-

Basins. FMC shall use quality assuranee,quality control, andchain of custody procedures iJr . • •
•

accordance with thefollowing documentS: "EPA NEIC Policies and Procedure Manual" (EPA

Document 330m8·00I·R); "Interim Guidelines andSpecifications for Preparing Quality

.Assurance Project Plans," (QAMS-OOS/80 (December 1980»: "QAlQC Ouidancefor Removal

Activities: (EPAlS4OIG-90/004 (April 1990»: "ACOmPendium ofSuPerf\md Field Operations

Methods" (OSWER Directive No. 9355-0-14 (December 1981»; andsubsequent amendments to

s~b guidelines upon notification by EPA to FMC ofsuch amendmeht.Amended guidelines

shall applyonlyto procedures conducted after such notification. FMC shallconsult wi.th EPA in
, •.- <

planning for; md prlorto, all samplingand·aiIa1yses ~quifed bY~ EPA-aPP~Ved RAP. FMC

shall uSC a laboratory(ies) wllich hasa documented Quality Assurance Program that complies

with EPA guidance document QAMS.QOS/80.

c. Prior to thecommencement of any monitoring project under thisConsent Decree,

FMC shall submit to EPA forapproval a Quality Assurance Project Plan (QAPP) that is
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consistent with the NCP and applicable guidance documents. If relevant to the proceeding, the

Parties agrce_t!!,at validated sampling data generated in accordance withthe QAPP(s) and

reviewed and approved by EPAshall be admissible as evidence without objection, in any

proceeding under this Decree. FMC shall ensurethat EPA personnel and its authorized

representatives are allowed accessat reasonable timesto all laboratories utilized by FMC in

implementing this ConsentDecree. In addition. FMC shallensurethat such laboratories shall

analyzeall samplessubmitted by EPApursuantto the QAPPfor quality assurance monitoring.

FMCshall ensure that the laboratories it utilizes for the analysis ofsamples takenpursuant to this

Decreeperformall analysesaccording to accepted EPA methods. Accepted EPAmethods.

consist of those methodswhich. are documented in the "ContractLab Progmm Statement of ••

Work for Inorganic Analysis" and the "Contract Lab Progmm Statement ofWorkfor Organic

Analysis," dated February 1988, methods presented in Update III ofthe Third Edition orus EPA'-""

SW·846, and any amendments made thereto duringthe courseof the implementation of this

Decreeor such. other methodsas are approved by EPA. FMCshall ensurethat all laboratories it

utilizes for analysisofsamplestaken pursuantto this ConsentDecree participate in an EPAor

EPA-equivalent QAlQC program. FMC shall ensure that all fieldmethodologies utilized in

collectingsamples for subsequent analysispursuantto this Decree will be conducted in

accordancewith the procedures set forth in the QAPPapproved by EPA.

..36. Upon request, FMC shall allow split or duplicate samplesto be takenby EPAor its

authorizedrepresentatives. FMC shall notify EPA not less than 28 days in advance ofany

sample collectionactivity unless shorternotice is agreedto by EPA. In addition, EPAshall have

the right to take any additional samplesthat EPA deemsnecessary. Uponrequest, EPAshall
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V allow FMC to take splitorduplicate samples of any samples it takes IS partof EPA's oversight of

FMC's imple~tation of the Worle. The costs incurred by EPA with respect to split or

duplicate samples taken by EPA are deemed to be Future Response Costs IS set forth in

Paraifllph 69.

37. Consistent with theprovisions ofScc:tion Xl (Reporting Requirements) and this

Section IX(Quality Assurance. Sampling. andData Analysis). FMC shall make available to EPA

upon request onecopy of theresults of all sampling and/or tests orother data obtained or

generated byor on behalfof FMC with'respect to theSiteand/or theimplementation of this

Consent Decree,

38. Notwithstanding anyprovision of thisConsent Decree. theUnited States hereby "
•

retains all ofits information gathering and inspection authorities and rights. including

enforcement actions related thereto, under CERCLA. RCRA and anyotherapplicable statutes or

regulations.

X. ACCESS AND INSTInmONA[, CONTR0I.S

39. Commencing uponthedateoflodgingofthisConsent Decree, FMC agrees to

'provide the United States and its representatives, including EPA and itscontractors. access at all

reasonable times to theSiteand anyotherproperty to which access is reqmr= for the

implementatioaofthisConsent Decree, to theextent access to theproperty is controlled by

FMC.Jorthe pwposes ofco~uctingany activity related to thisConsent Decree including, but

not limited to:

a. monitoring the Worle;

b. verifting anydata or information submitted to theUnited States;
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c; conducting investigations relating tocontamination at or near the Site;

d. obtaining samples;-
e. assessing the need for, planning, or implementing additional response actions

at or near the Site; ., ,

f. inspecting and copying records, operating logs, contracts, or other documents

maintained or generated by FMC or its agents, consistent with Section XXV (Access to

Information): and

g. assessing FMC's compliance with thisConsent Decree. '

40. Commencing on the date of lodging of thisConsent Decree. FMC agrees to refrain

from using. theSite, or suchother property, in any manner that would interfere with or adversely' •

affect theintegrity or protectiveness ofthe response actions to be implemented pursuant to this

V Consent Decree.

41. If theSite, or any other property where access and/or IandIwater userestrictions are

needed to implement thisCoasen't Decree, is owned or controlled bypersons other than FMC,

FMC shall use its~~orts to secure from such persons:

• L' an agreement to provide access thereto forFMC, aswell as forthe United

States on behal!ofEPA.ISwenas Its representatives (including contractors), for the purpose of

,conductinganY lM:tivitJ-re1ated to this Consent Decree including, butI10t limited to, those

activiti~ listed in Paragraph.39 ofthis Consent Decree;

b. anagreement, cnforceaI,ie by FMC and the United States, to abide by the

obligations and restrictions described in Paragraph 40ofthisConsent Decree, or that are
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herwi to i I' Vot erwisenecessary 0 Imp ement, ensure non-Interference with, or ensure the protectiveness of

the response.uons to be implemented pursuant to thisConsent Decree; and

c. the execution and recordation in the Clerk's Office [or Registry of Deeds or

otherappropriate land records office] of Warren County, Virginia, ofan easement, running with

the land. that (i) grantsa rightofaccessfor the purpose ofconducting anyactivity related to this

Consent Decree including, but not limitedto, thoseactivities listedin Paragraph 39 or this

ConsentDecree, and (ii) grants the right to enforce the land/water use restrictions described in

Paragraph 40 ofthis ConsentDecree, or otherrestrictions thatEPAdetermines are necessary to

implement, ensure non-interference with.or ensure the protectiveness of the response actioasto _

be implemented pursua11t to thiJ ConsentDecree. The accessrightsand/orrightsto enforce ..
land/water use restrictions shall be grantedto (i) the UnitedStates, on behalfof EPA, and its

V
representatives and (ii) FMC. Within45 daysofentryofthis Consent Decree, FMCshallsubmit

to EPA for reviewand approval with respect to suchproperty:

(I) a draftcasementthat is enforceable underthe lawsofthe

Commonwealth ofVirginia, free and clearofall prior liensand encumbrances (except as

approvedby EPA). and acceptableunder the Attorney General's Title Regulations promulgated

pursuantto 4() !!~S.C. § 255; and

____ (2) a current title commitment or reportprepared in accordance withthe

U.S. Departmentof1usticeStandardS for the Preparation ofTitlo Evidence in LandAcQJ1isjtions

by the United Stata(1970) (the Standards).

Within 1S days of EPA's approval and acceptance of the easement, FMCshall updatethe title

search and. if it is detennined that nothinghas occurred sincethe effective dateof the
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V committnent or report to affect thetitle adversely, FMC will use itsbest efforts tocause the

p~rsons who_o~ orcontrol the Site to record the easenient with the Clerk's Office [orRegistry

ofDecds or other appropriate office) ofWlJTCn County. Withln30 days of the recording of the

easement. FMC shall provide EPA with final title evidence acceptable wider the Standards, and a

,certified copy oftheoriginal recorded easement showing the clerk's recording stamps.

42. Ifany access or lancIIwater use restriction 19reements required byParagraph 41 of

thisConsent Dec:rce arc notobtained within 45days bf theentry of thisConsent Decree. or my

access easements or restrictive easements required byParagraph 41 of this Consent Decree arc

notsubmitted to EPA indraft form within 4S days of the date ofentry of this Consent Dec:rce,.

FMC shall promptly notify the UnitedStates in writing, andshall include in thatnotification & r :.
SlIDl11W')' of the steps that it has taken to a1tcri1pt to comply withParagraph 41 of thisConsent

Decree. TheUnitedStates may, u It deems appropriate. assist FMC in obtaining access or

. land/water usc restrictions, either in the form ofcontractual agreements or in the form of

easements running withthe land. FMC shall reimburse the United States in acc:ordancc with the

'procedures in Section XVII(Reimbursement of Response Costs), forall costs incurred, direct or
.

indirect. by the UnitedStates Inobtaining such ac:e:css and/or lancIIwater USC restrie:tions

including, butnot limited to> thecostofattorney time and theamount ofmonetary consideration

. paid orjustcompensation. < • • r

43. IfEPA determines that landlwaterusc restrictions In the form ofstate orloc:allaws.

regulations, ~rdinances orotheraovcnunental controls areneeded to implement the response

ae:tions selected In a Removal Action Memorandum or In a ROD, ensure the integrity and
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protectiveness thereof, or ensure non-interference therewith. FMC shallcooperate withEPA's

efforts to secunuucQ governmental controls.

44. Notwithstanding any provision of this Consent Decree. the United States retains all

of its access authoritiesand rights. as well as all of its rights to require land/water use

restrictions, including enforcement authorities related thereto, underCERCLA, RCRA and any

other applicable ~tute or regulations.

XI. REPORTING REQUIREMENTS

45. In additionto any other requirement ofthis ConsentDecree, FMC shall submitto

EPA two copies of writtenmonthlyprogressreports that: (a) describe the actionswhichhave .

been taken toward achieving compliance with this ConsentDecreeduringthe previous month; '.

(b) includea summaryofall results, includingvalidationreports, of samplingand tests and all

other data receivedor generatedby FMCor its conttaeton or agents in the previous month; (c)

identifyall work plans., plans and other delivcrables required by this Consent Decree completed

and submittedduring the previousmonth; (d) describeall actions, including, but not limitedto,

data collection and implementation ofwork plans., whichare schcdu1ed for the next four weeks

and provideother informationrelatingto the progressofconstruction, including. "ut not limited

to, critical palhdiagrams, Gantt charts or Pert charts; (e) describeproblems encountered or

anticipated.llDJ' aetiollS taken to preventor mitigatesuch problems and a schedule forcompletion

ofsuch actions; (f) include·information regarding percentage ofcompletion, unresolved delays

encounteredor anticipated that may affect the fUture schedulefor implementation of the Work.

and a descriptionofefforts made to mitigate those delaysor anticipated delays;(g) include any

modifications to the work plans or other schedules that FMC has proposedto EPAor that have
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been approvedby EPA; (h) include copies of any progress reports prepared pursuant to Paragraph

4S.A.; and(i) desctibe allactivities undertaken insupport of EPA's'community relations plan for

the Siteduring theprevious month and thOse to be undertaken in the neXt four weeks. FMC shall

submit these progress reports to EPA by thetenthday ofevery month following theeffective date

of thisConsent Decree until completion ofconstruction of all tutureresponse actions at theSite.

Thereafter. until EPAnotifies FMC pursuant to P.ph 6S.e.ii. ofseCuonXV(Certification of

Completion). FMC shall submit progress reports regarding 0 &; M to EPA bythetenth day

following eachthree-month period unless EPA directs FMC to submit proaress reports forsome

.different period. If requested by EPA; FMC-shall also provide briefuigs forEPA to discuss the

progress ofthe Work. .

4S.A. .During implementation of'the Removal Action· Buildings and theRemoval

Action· Basins (folloWing EPA approVal ora RAP \mtil written notifi~on byEPA to FMC

thatconstruction of theRemoval ACtion. Buildings andthe Removal ACtion. Basins is

complete). FMC shall submit to EPA progress reports fortheRemoVal Action· Buildings and

the Removal Action· Basins on a weekly basis·orforsuchlonger interval as may be determined

.• in writing by the EPA ProjeCt CoofdiriatOr. The progress repOrts shallbCsent to EPA'sProject

Coordinatocby handdelivery, man, electronic mail or facsimile on the Monday following a

weekly reportiDgperiod (or When Monday is a Federal holiday, thefollowing Working Day). or

suchlongerperiod as maybe.specified b1 writing by theEPA Project CoordInatOr. Theprogress

reports shallinclude, at. iriliUmum: 1).description of theresPonseactionseomplCted andthe

actions that havebeentaken towald achieving compliance withthisConsent riecrce during the

reporting period; 2)• deScription ofalldata anticipated and all activities schedUled forthe next

AR200083



81

reporting period; 3) a description of any problems encountered or anticipated; 4) any actions -;»

taken to prev~~r mitigatesuch problems; 5) a schedule for completion of suchactions; 6) a

swnmaryof pertinentanalytical data received during the reporting period; and 7) all
•

modifications to the response action.RAPand schedule madein accordance withthisConsent

Decree during the reporting period.

45.8. FMC shall submit written Final Reports to EPAwithin 20 days ofthe date FMC

concludesthat it hu completed implementation ofeach of the following: (i) the Supplemental

Work Plan for the SecondModification to UAO 1II-90-12-OC; (ii) the Work Plan for UAO 111- ,

90-12-OC; (iii) the RAP for the items identified in Paragraphs 21 .• - 21.1.; (iv) the RAP for tIHt ,

items identifiedin Paragraphs 21.A.a.- 2I.A.e.; and (v) the RAP for the itemsidentified in " '.

Paragraphs 22.a-22.d. The written reportsshall detail the workundertaken to implement the

Supplemental WorkPlan for the Secord Modification to UAO1II·90-12-OC, the Work Plan for~

UAO 1II-90-l2-OC, the RAP for the items identified in Paragraphs 21.1.· 21.1., the RAP for the

iterns identifiedin Paragraphs 21.A.a. • 21.A.e., and the RAP for the items identified in

Paragraphs22.a-22.d. and shallbe certifiedby FMC in accordance with the terms ofSection XV

(CertificationofCompletion) and shall be subjectto EPAapproval according to the provisions of

SectionXII (F2!tApprovalofPlans and Other Submissions). EPAwill reviewtheadequacy of

FMC's implementation oCtho Supplemental WorkPlan for the SecondModification to UAO III

90-12-DC, thel Work Plan fo~UAO 1lI-90-12-OC, the RAP for the items identifiedin Paragraphs

21.1. - 21.1.. the RAP for the items identifiedin Paragraphs 21.A.a.- 21.A.e. and the RAP for the

items identified in Paragraphs22.a-22.d. EPA will notify FMC. in writing, of anydiscrepancies

in the Final Reports or deficiencies in the executionofthe Supplemental WorkPlan for the
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V Second Modifica..tion to UAO 1II·90-12·DC. the Work Plan for UAO 1II.9().12·DC, the RAP for

the items idcntiticd in Paragraphs 21.a. .'21.1., the RAP for the items identified in Paragraphs

21.A.a. • 21.A.e. or the RAP for the itcmsidentified in Paragraphs 22.a.22..1 and theactions

required to correct suchdiscrepancies or deficiencies. Within ISdaysof 'receipt of notification

by EPA. or as otherwise specified by EPA. FMC shatt, as directed by EPA, amend theFinal

· Reports, develop additional plansor amend theexistingSupplemental Work Planunder the

. Second Modification to UAO 1II·9().12·DC, the'existing Workpianunder UAQ.m.90-12.DC,

theexisting RAP for Paragraphs 21.a.· 21.1., theexisting RAP forParagraphs 21.A.a.· 21.A.e.

or the existing RAP for Paragraphs 22.a·22.d'. toaddrcsssuchdiscrepancies or deficiencies.. Any

additional planor ame11dment to theSuj>plemental Work' Plan.thework Planor theRAPs~n . :

be subjectto theapproval procedures in Section XII(EPA Approval of Plans or Other
Submissions). FMC sh81l perform all actions approved byEPAin a manner consistent with the

NCPand all applicable FedcrallaWs andregulations. asrequircdby theNCP.

. 46. FMC shallnotify EPA of ariy changeiri the schedule deScribed in themonthly

· progress report for theperformance ofany'activity,'includini. but notlimitedto. data collection

and implementation ofworkplans; no later than'Seven dayspriorto the performance of the

activity.
~..

41. ~pcmboccurrence of my event during performance of the Work that FMC is

required-to reportpuisUaiit iQ:Scction t03 ofCERCLAor Section 304 of the EmClicocy

Planning andCommunitY Right~to·KnClw Act(EPCRA), FMCshall Within 24 hours of theonset

.ofsucheventorallynotify the EPAProject Coordinator or the' Alternate EPAProject

· Coordinator (in the eventof the unavailability of the EPAProject Coordinator), or, in theevent
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that neitherthoEPA Project Coordinator or Alternate EPA Project Coordinator is available, the -.../

E~ergency R_~nse Section. Region III, U.S. Environmental Protection Agency. These

reporting requirements are in addition to the reporting required by CERCLA Section 103 or

EPCRA Section 304.

48. Within 20 daysofthe onsetof suchan event, FMC shall tumishto EPA a written

report, signedby FMC's ProjectCoordinator. settingforth the events which occurred andthe

measures taken. and to be taken. in response thereto. Within 30 daysofthe conclusion of such

an event, FMCshall submita reportsettingforthall actions takenin response thereto.

49. FMCshall submittwo copiesofall plans, reports anddata required by theEPA-

approved Response ActionPlans, the Remedial Design WorkPlans,thoRemedial Action Work .~

Plans. or any other approved plansto EPA in ac:c:ordanal withtheschedules set forth in such

plans. Unlessotherwise expressly provi4ed in this ConsentDecree,submittals shallbesentby ....J

handdelivery or by electronic, certified or overnight mail to thoEPAProject Coordinator.

50. All reports and otherdocuments submitted by FMCto EPA (otherthan monthly

'progress reports and progress reports prepared pursuant to Paragraph 4S.A above) which purport
.

to documentFMC's compliance with tho.terms of thisConsentDecreeshallbesignedby a

responsible~rate officerofFMC or his/herduly authorized representative asprovided for in

40 C.F.R. § 21O.U- .

XII. EPA APPROVAl. OF PLANS AND OTHERSUBMISSIONS

51. After reviewofany plan,reportor other itemwhichis required to besubmitted for

approval pursuantto this ConsentDecree. EPAshall in writing: (a) approve, in whole or in part,

the submission;(b) approve the ~mission uponspecified conditions; (c) modify the submission
~
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to cure thedeficiencies; (d)disapprove, in whole or in part, the submission, specifying the

deficiencies anddirccting thatFMC modify thesubmission; or(e) anycombination of the above.

However, EPA shall notmodify &submission without first providing FMC at least onenotice of

deficiency andanopportunity to cure within 15 days of receipt ofnotice for removal action

submittals and30days of receipt of notice for'remedial action submittals, except where to doso

would cailse scrio~ disruption to the Work or whcrcprcvioUs submission(s} have been

disapproved due to material defects and EPA decides that thedeficiencies in thesubmission(s)

under consideration indicate to EPA &badfaith lack ofeffort to submit anacceptable deliverable.

The 15-day and 30-day periods forc11rlng deficiencies may beextended by EPA at itssole

discretion.

, ·52. In theevent ofapproval, approval upon conditions, or modification by EPA,

pursuant to Paragraph 51(&), (b), Or (c),FMC shall proceed to take anyictionrcquircd bythe

plan, report, or otheritem, as approved or modified by EPA subject onlyto its right to invoke the

dispute resolution procedures set forth in Section XX(Dispute ResOlution) withrespect to the

modifications or conditions made by EPA. Intheevent that EPAmodifies thcsubmission to

curethe deficiencies pursuant to Paragraph 51 andthe submission baS amaterial defect, EPA

retains its right~scck stipulated penalties, as Provided in Section XXI (Stipulated Penalties).

. 53. L.Up.ozueceiPt of&l1Oticc ofdisapproval'pursuant to Paragraph 51(d), FMC shall,

within IS day. for removal'~onsubdUttals and30day; forremedial action iubmiUals or such

longer time.as specified byEPAin Such I1Otice, comet the deficiencies and resUbmit theplan,

report, or otheritem forapproval. Any stipulated penalties applicable to thesubmission, as

provided in Section XXI, shall accrue during theapplicable IS-day or 30-day or otherwise
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. specified periodbut shall not be payable unless the resubmission is disapproved or modified due-..../

to a material~ as provided in Paragraphs 51 and 52.

b. Notwithstanding the receipt ofa notice of disapproval pursuant to Paragraph

51 (d), FMC shall proceed, at the direction ofEPA, to talce any actionrequired by any non

deficientportionof the submission. Implementation ofany non-deficient portionofa submission

shall not relieve FMC ofany liability for stipulated penalties underSection XXI (Stipulated

Penalties).

54. In the event that a resubmitted plan, reportor other item,or portionthereof, is

disapprovedby EPA, EPA may again requireFMC to correct the deficiencies, in accordance with

the precedina Paraarapht. EPA also retains the right to modifyor developthe plan, reporto! ~ ••

other item. FMC shall implement any such plan, report.or item as modified or developed by

EPA, subjectonly to its right to invokethe procedures set forth in SectionXX (Dispute

Resolution).

55. Ifupon resubmission, a plan, report.or item is disapproved or modified by EPAdue

to a materialdefect, and EPA so notifiesFMC, FMC shall be deemedto have failed to submit

such plan, report. or item timely andadequately unlessFMC invokes the disputeresolution

proceduressct~~ Secti01l XX (DisputeResolution) and EPA'saction is overturned pursuant

to that sectiom..lT1e pmvisiOtlS ofSectionXX (Dispute Resolution) and SectionXXI (Stipulated

Penalties)shalllOvem the implementation of the Workand acc:nW and payment of any

stipulated~ties durina dispute resolution. If EPA'sdisapproval or modification is upheld,

stipulated penaltiesshall accrue for such violation from the date on which the initial submission

was originally required. as provided in SectionXXI.
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56. Allplans, reports, and other items required to be submitted to EPA under this

ConsentD~I, upon approval or modification by EPA, beenforceable under this Consent

Decree. In theevent EPA approves or modifies a portion ofa plan, repon; orother item required

to besubmitted to EPA under this Consent Decree, theapproved or modified portion shall be

enforceable under this Consent Decree.

XIR. PROJECT COORDINATORS .

57. TheEPA Project Coordinator and Alternate Project Coordinator for this Siteare:

EpA pmiept Coordinator

Bonnie Gross (3HS23)
U.S. Environmental Protection Agency
Region III
1650 Arch Street
Philadelphia, Pennsylvania 19103
(215) 814-3229
(215) 814-3001 (fax)
gross.bonnie@epamait.epa.gov(e.mail)

Altem3te ProjectCoordinator

Peter Ludzia (3HS23)
U.S. Environmental Protection Agency
Region III

. 1650 ArchStreet.
Philadelphia,.Pennsylvania 19103
(215) 814-322«".;
(215) 814-300t(fix)
ludzia.peter@...,aitepa.gov(e-mail)

TheFMC ProjectCoo~~ and~ Project Coordinator tor this SIte are:

FMC Project COOrdjnator .

William O. Cutler
FMC Corporation
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173S Market Street. 19th Floor
Philadelphia. Peimsylvania 19103
(21 S) 299-62.Qt..
(21 S) 299-6947 (fax)
william_cutler@fmc.com (e-mail)

Alternate Pm;", Coordinator

Robert T. Forbes
FMC Corporation
I73S MarketStreet, 19thFloor
Philadelphia, Pennsylvania 19103
(21S) 299-6260
(2IS) 299-6947 (fax)
robertJorbes@finc.com (e-mail)

Ifa ProjectCoordinator or Alternate Project Coordinator initially designated is changed. the

identity of the successor will begivento EPA or FMC at leastfiveworkinlJ daysbefore the •

..

changeoccurs. unless impracticable, but in no event laterthan the actual day thechange is made.-......'

FMC's ProjectCoordinator or Alternate Project Coordinator shallbe subject to disapproval by

EPAand shallhave the technical expertise sufficient to adequately oversee all aspects of the

Work. FMC's ProjectCoordinator and Alternate ProjectCoordinator sha1I notbe an attorney for

FMC in this matter. He or she mayassignotherrepresentatives, includinlJ othercontractors, to

serveas a Site representative for oversight of performance of dailyoperations during response

activities. ....,;.....

SSp EPAmay desianate otherrepresentatives, includins, butnot limited to, EPA

employees, and federal contractors and consultants, to observe and monitor the progress of any

activityundCrta1cen pursuant to this ConsentDecree. EPA's Project Coordinator and Alternate

ProjectCoordinator shall have the authority lawfiJlly vested in a Remedial Project Manager
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(RPM) andIIIaa.-8ccneCoordinator (OSC) bytheNational Contingency Plan, 40C.F.R. Part

3~. InadditiQn. EPA's Project Coordinator andAlternate Project Coordinator shall have

authority, consistent with theNational Contingency Plan, tohaltany Worle required bythis

Consent Decree and to ta!teany necessary response action when &'he determines that conditions

. at theSiteconstitute anemergency situation or may present an Immediate thrCat to public health

or welfare or the environment dueto release or threatened release of Waste Material.

59. EPA's Project Coordinator and fMC's Project Coordinator willmeet. at aminimum~

on a monthly basis. Such meetings may be in person or bytelephone at the option oftf1e EPA

.ProjectCoordinator.

, XIV. ASSURANCE OF ABILITY TOCOMPLETE WORK.

60-.FMC shaI1 establish andmaintain tinanclaI security inan amountequal totwo-thirds

of (l) the estimated costonu million to perform the time<ritical items of theRemoval Action

- Buildings; (2) the estimated costof $6.1 million to perform the non-time critical items of the

Removal Action - Buildings, provided that FMC isobligated to perform. or ifnotobligated,

elects to perform the response action forthe sewers contained Inthe Removal Action
•
Memorandum which is identified InParagraph 21.A.e. of this ColISCDt Decree, or the estimated

costof $3;4. millfOlt toperformthe non-time critical items ofthc Removal Action - Buildings if; .. _..:- .

FMC isnotobljpred to perform or does not~Iect to perform the selected response action for the

sewers;· (3) thecostestimate<lln the Removal Action Memorandum for the Removal Action 

Basins; (4)the costestimated In R.OD 4: and(5) the costestimated InR.OD 5 Inoneor more of

the following forms:

L A SlIl'ety bond.guaranteeing performance of the Work; ..
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b; One or more irrevocable letters of creditequaling two-thirds of the estimated

cost afthe WOrk;.

c. A trust fund;

d. A guarantee to perform the War'.. by oneor moreparentcorporations or

subsidiaries, or by one or moreunrelated corporations that havea subStantial business

relationship with FMC; or

e. A demonstration that FMCsatisfies the requirements of40C.F.R. Part

264.l43(t).

61. The time-for establishing and maintaining the financial security (I) for the tima;.<- .

critical itemsofthe Removal Action- Buildings shall be 10days after the date EPAapproves .th8~".

RAPdescribedin Paragraph 21; (2) for the non-time critical itemsofthe Removal Action -

Buildingsshail be 10days after the date EPAapproves the RAPdescribed in?aragraph 21.A.;

(3) for the Removal Action· Basir-s shall be February l, 2000,provided that FMCis obligated to- -

perform,or ifnot obligated,elects to perform the-Removal Action- Basins response action; (4)
-

for ROD4 shall be 60 days after issuanceofROD4 provided that FMCisobliptcd to perform

or. if not obligated,elects to p..&form the ROD4 response action; and (5) for ROD5 shallbe-60

days afteriem,,,!!ofROD 5 providedthat FMC is obligatedto perform or, ifnot obligated,

elects to paffitmthllROD 5 responseaction.

-62. If FMC seebto demonstrate the ability to completethe Workthrougha gUaiantee

by a third party pursuantto Paragraph 6O.d. of this ConsentDecree. FMCshalldemonstrate that

.the guarantorsatisfies the requirements of40 C.F.R. Part264.14:r(f). If FMCseeks to

demonstrate its abilitY-to complete the Workby meansof thefinancial test or the corporate
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'. ", .• ' '-', I 1 • ,

guarantee pursuant to Paragraph 60.d. or 60.c., it shall resubmit sworn statements conveying the

i~formation NqUircd by40 C:F.R. part264.143(1) annually, on the Inmvcrsary of theeffective

date of thisConsent Decree. [n the event thatEPA det~rmines at any time thatthefinancial

assurances provided pursuant to thisSection arc inadequate, FMC shall, within 30~ys of receipt

of notice of EPA's determination, obtain and present to EPA forapproval o~ of the other forms

offinancial assurance listed in Paragraph 60of this ConsentDccrce. FMC'sinability to

demonstrate financial ability to complete thC Wone 'shall n~ excuse performance ofany activities

required under thisConsent Decree.

63. If FMC candemonstrate to EPA that two-tlilids oftbe estimated costtocomp~

'the response action for the time~ritiCat items of the Removal Action: Buildings. the non.tim~ • ~.

critical itemS of the Removal Action ;Suildinss, the Removal ACtion- Basins. ROD 4 or ROD 5

"
. hasdiminished below theamount sctforth hiP~h 60 above forthatparticular response

. ,. , .". " . . ; . .

action after entry of this Consent DeCree, it may, on anyanni~ dateofentry of thisConsent

Decree. or at anyothertimeagrecd to by the Plrtics.reduce the imouittof the fbwicial security

. provided under thisSection for that partiCular resPonse action to two-tlilids ofthe eStimated cost

~f the r'cmaininS workto bepctf'ormcd to complete thAt particular response actiOIl. FMC shall

submit a promialfOrsuchreduction to EPA iii accordarice with the~ents of this Section,
. :.'.::-"'-"-

andmaylei1~.~untofthesecurity~n approval by EPA. In theevent ofa dispute.

FMCmayinvoice the dispute.icsolutio~ procedures set forth in Section XX(Dispute Resolution)

( 'arid mayreduce the amoun~ of the sccuritylnaccord8ncC with the final administrative orjudicial

.decision resolving thedispute.
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64. FMCmay change the fonn of financial assurance provided under thisSection at any '-"

time, upon n~t!ce to and approval by EPA, provided that the new fonn of assurance meets the

requirements of thisSection. In the event of a dispute, FMC may invoke thedispute resolution

procedures set forth in Section XX(Dispute Resolution) andmay change the fonn of the

financial assurance only in accordance withthe final administrative orjudicial decision resolving

the dispute.

XV. CERTIFICATION Of COMPLETION

65. Completion of the Work.

a. Completion of the Remoyal Action. Building$-

i, Within 90 daysafterFMC concludes that the Removal Action - Buildinp has • ~

beenfully perfonned and the PenonnanceStandards-Removal fortheRemoval Action

Buildings have beenattained, FMC shallschedule andconduct a pre-certification inspection to

be attended by FMC and EPA. If, afterthe pre-eertification inspection. FMC still believes that

the Removal Action- Buildings has beenfully perfonned and the PenonnanceStandards-

Removal for the Removal Action - Buildings havebeenattained, FMC shall submit a written

report requesting certification to EPAfor approval, witha copyto the State. pursuant to Section

XII (EPA Approval ofP1aDs andOtherSubmissions) within 30days of the inspection. In the

report, are~ professional engineer and FMC's Project Coordinator shall statethatthe

Removal ActioD - Buildings has beencompleted in full satisfaction of the requirements of this

Consent Decree. The written reportshall include as-built drawinp sisnedandstamped by a

professional engineer. The reportshallcontain the following statement, signed by a responsible

corporate official ofFMC or FMC's Project Coordinator:
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Tothe best of myknowledge, after thorough investigation, I certify that .
the information containedinor accompanying this submission is true,

.accurate;lJId complete. 1amaware thatthere arcsignificailt penalties for
submitting false information, including thepossibility of fine and

. imprisonment forknowing violations.

If, aftercompletion of thepre-certification inspection and receipt andreview of thewritten

report, EPA, afterreasonable oppOrtumty to review andcomment by theState, determines that

the Removal Action - Buildings or anyportion thereofhas notbeencompleted in accordance

withthisConsent Decree or that the PcrCormance Standards-Removal forthe Removal Action _

•Buildings have not been achieved, EPAWill notify fMC inwriting of the activities thatmust be

undertaken by FMC pursuant to thisConsent Decree to complete the Removai Action - Building,

andto achieve the Perfdrmance Standards-Removal forthe Removal Action - Buildings.

Provided, however, that EPA mayonlyrequire FMC to perform such activities pursuant tothis

Parlgraph to theextent thatsuchactivities arcconsistent withthe "scope of the removal action

selected in the Removal Action Memorandum." as that term is defined in°paragraph 27.b. EPA

will set forth in thenoticea schedule forpCrformance of suchactivities consistent withthe

.Consent Decree or require FMC to sUbmit a schedule to EPA forapproval pursuant to Section

.."

•
XII (EPA Approval ofPlans and Other Submissions). FMC shall perform all activities described

in the noticeill ICCOl'dance With thespecifications andschedules established pursuant to this

Paragraph. subjectto its right to invoke theclispute resolution procedures set forth inSection XX

Certificati6n of Completion andaftera reasonableoopportunity forreview and comment by the

State, that the Removal Action ~ Buildings hasbeenperformed inaccordance withthis Consent
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Decreeand that the Performance Standards-Removal for the Removal Action - Buildings have

beenachicv~PA will so certify in writing to FMC. Thiscertification shallconstitute the

Certification of Completion of the Removal Action- Buildings for purposes of thisConsent

Decree, including, but not limitedto, Section XXII (Covenants Not to Sue by Plaintift).

Certification ofCompletionof the Removal Action· Buildings shallnot affect FMC's remaining

obligations exceptas expressly providedunder this Consent Decree.

b. Completion oflbo Removal Action. BMins

i. Within 90 days after FMC concludes that the Removal Action· Basinshas beenfully

performed and the Performance Standards-Removal for the Removal Action· Basins havebeen

attained,FMC shall schedule and conducta pre-certification inspection to be attended by FM£ ••..

and EPA. If, after the pre-ccrtification inspection. FMCstill believes that the Removal Action -

Basins has been fully performed and the Performance Standards-Removal for the Removal

Action- Basins have beenattained,FMCshall submita written report requesting certification to

EPA for approval. witha copy to tIieState, pursuantto SectionXII (EPAApproval ofPlansand

Other Submissions) within 30 days of the inspection. In the report, a registered professional

engineerand FMC's ProjectCoordinatorshall state that the Removal Action- Basins has been

completedmfullsatisfactionofthe requirements ofthis ConsentDecree. The written report

shall includeaHNilt drawingssignedand stampedby a professional engineer. The report shall

contain the followingstatement,signedby a responsible corporate officialof FMC or FMC's

Project Coordinator:

To the best ofmy knowledge. after thoroughinvestigation. I certify that
the infonnation contained in or accompanying this submission is true,
accurateandcomplete. I am aware that thereare significant penaltiesfor
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submitting false information, including the possibility of fine and
imprisonment for knowing violations.

If, after completion of the pre-ccrtification Inspection and receipt and review of the written
, ,- ",

report, EPA, after reasonable opportunity to review and comment by the State, determines that
, . ~ ' ,~., .... . , ,

the Removal Action - Basins or any portion thereofhas not been completed inaccordance with

this Consent Dccrcc: or that thePerformance Standards-Removal fortheRemoval Action 

.Basins.have notbeen achieved, ~PA will notify FM.c Inwriting of the ~vities thatmust be

undertaken by FMC pursuant to.this Consent Decree tocomplete theRemoval Action - Basins
, " - . - . ':'

andachieve thePerformance Standards-Removal for-the Removal Action· Basins. Provided,.,
. . • ',>' ,.- ,".. ~ .

however, that EPA may only require FMC to perform such activities pursuant to thisParagraph. l

to theextent that such activities ereconsistent with the"scoPe of theremoval action selected in

theRemoval Actio.n Memorandum," as thatterm is defined in Paragraph 27.b. EPA will setforth

in thenotice a schedule forperformance of such activities consistent with theConsent Decree or

require FMC tosubmit a schedule to EPA forapproval pursuant to Section XII (EPA Approval
, . ~

of Plans and Other Submissions). FMC sbaIl perform all activi~es_described in~ notice in

accordance with theapccifications andschedules ~lIshed pursuant to thisParagraph, subject

to i~ ri~ to mvc:~ the dispute resolution procedures.set forth inSeetion XX(Dispute

Resolution);. ."..:_ .

ii. IfEPA concludes, based on the initial or any subsequent report requesting.'.. .

Certification ofCompletion andafter a reasonable opportunity forreview andcomment bythe
~ .. .

State, that the Removal Action· Bash1sh8s been perfo~ed in accordanCe .with thisConsent

Decree and that the Performance Standards-Removal fortheRemoval Action· Basins have been
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achieved, EPA will so certify in writing to FMC. This certification shall constitute the

Certification_ofCompletionoCthe Removal Action- Basins for purposes of this Consent Decree,

including, but not limited to, Section XXII (Covenants Not to Sue by Plaintiff). Certification of

Completionof the Removal Action- Basinsshall not affect FMC's remaining obligations except

as expresslyprovided underthis Consent Decree.

c. Completionof the QU-? Remedial Action.

i, Within90days after FMC concludes that'die QU-? Remedial Actionhasbeen fully

performedand the Performance Standards-Remedial for the OU·7 Remedial Actionhave been

attained, FMC shall schedule and conducta pre-certifieation inspection to be attendedby FMC

and EPA. If, after the pre-certification inspection, FMC stillbelievesthat the OU-7 Remedial' ••

Action has been tully performedand the Performance Standards-Remedial for the OU·?

Remedial Action have been attained, FMC shall submit a writtenreport requesting certification

to EPA for approval, with a copy to the State, pursuantto SectionXII (EPAApproval of Plans

and Other Submissions)within 30days ofthe inspection. In thereport, a registered professional

engineer and FMC's ProjectCoordinatorshall state that the OU-7 Remedial Actionhasbeen

.completed in full satisfactionof the requirements of this ConsentDecree. The written report

shall incl.~ltdrawings signed and stamped by a professional engineer. The report shall

contain the follilwiDs-statement, signed by a responsible corporateofficialofFMC or FMC's

ProjedCoordinator.

To the best ofmy knowledge.after thorough investigation, I certify that
the mformationcontained in or accompanying this submission is true.
accurateandcomplete. I am aware thatthere are significantpenaltiesfor
submitting false information, includingthe possibilityof fine and
imprisonment for knowing,violations.
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If. after completion of the pre-certification inspection andreceipt and review of thewritten-_. .

report, EPA. afterreasonable opportunity to review andcomment by the ~tate. detennines that

theOU-7 Remedial Action or anyportion thereofhas notbeencompleted in accordance with this

Consent Decree or that the Performance Standards-Remedial fortheOU-7 Remedial Action have

not been achieved, EPA will notify FM~ in writing of theactivities. thatmustbe undertaken by
.

FMC pursuant to thisConsent Decree to complete theOU-7 Remedial Action and achieve the

Performance Standards-Remedial for theOU-7 Remedial Action. Provided, however. thatEPA

mayonlyrequire FMC to perform suchactivities pw:suant to this Paragraph to theextent that

.suchactivities areconsistent withthe "scope of the remedy selected in the ROD: as that term is
..

defmed in Paragraph 27.b. EPA willset'forth in thenotice a sch~dule forperformance of such

activities consistent withthe Consent Decree or require FMC to submit a schedule to EPA for

approval pursuant to Section XII(EPAApproval of Plans and Other Submissions). FMC shall

'perform all activities described in, the notice in accordance with the specifications and schedules

established pursuant to this Paragraph. subject to its rightto invoke the dispute,resolution
•• " >

procedures set forth in Section XX(Dispute Resolution).

ii. If EPAc:oncludes, basedon the initial or anysubsequent reportrequesting

CertificationofcGmpletionand aftera reasonable opportunity forreview and comment by the
. .'

State.thai theOti-7 Remedial Action has been performed in accordance withthis Consent

Decree and thAt the'Performance Standards-bedial for the OU-' Remedial Action have been

achieved. EPAwillso certify in writing to FMC. Thisceitific8tion shall constitute the

Certifi~on of Completion oftheC>l1-'7 Remedial Action for puiposes of thiS Consent Decree.
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including, butnot limited to, Section XXII (Covenants Not to Sue byPlaintift). Certification or
V

C~mpletioll4fJ1utQU·7Remedial Action shall notaffect FMC'sremaining obligations except

as expressly provided under thisConsent Decrco.

d. Completion arm; QU-IO Remedial Action,

i, Within 90daysafterFMC concludes that the QU-tO Remedial Action hasbeen fully

perfonned and the Performance Standards-Remedial fortheQU·IO Remedial Action have been

attained, FMC shall schedule andconduct. pre-ccrtifteation inspection to beattended by FMC

and EPA. If,afterthepre-ccrtifteation inspection, FMC stiD believes that the QU·I0 Remedial

Action has been fiJIly perConned and the Performance Standards-Remedial for the QU-IO'

Remedial Action have been attained, FMC shall submit. written report requesting ccrtift~on· ':

to EPA forapprovat. with • copyto theState, putSlI8DC to SeetiOD XII (EPA Approval of Plans .
. V

and OtherSubmissions) within 30daysofthe inspectioD.m thereport,. registered professional

engineer and FMC's Project Coordinator shaD statethat the Ql.!-IO Remedial Action has been

completed in fiJIl satisfaction of the requirements of thisConsent Decree. Thewritten report

shall include u-built drawings signed and stamped by• professional engineer; The report shall

contain the following statement,signed by• responsible corporate official of FMC or FMC's

ProjectC~

To thobestofmy knowledse. afterthorough investigation, I certify that
the InfoI'lD81iOD contained In or aCcompanyina thissubmission is true, .
accurate and complete. I amaware that there lItlt significant peaalties for
submitting false infonnation. incllidinl the possibility of tiIie and
imprisonment forknowing violations.

If,aftercompletion of thepre-ccrtifteation inspection and receipt and review ofthewritten

report, EPA, afterreasonable opportunity to review and comment by theState, determines that .J
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the OU·I0 Remedial Action or any portion thereof has not been completed inaccordance with

this Consent~ or that the Performance Standards-Remedial for the OU·I0Remedial Action

have notbeen achieved, EPA will notify FMC in writing of the ictivitieS that must beundertaken

byFMC pUrsuant to this Consent Decree tocomplete the OU·I0 Remedi~ Action andachieve

thePerformance·Standards·Remedial for theOU·l0 Remedial Action. Provided, however, that

EPA may only require FMC topcrfonnsuch'activities pursuant to this ParagrBphto the extent

that such activities arcconsistent withthe"SCope of thercmcdysclcCted in~ROD~· as that,

term is defined in ParagrBph 21.b. EPA will set forth in 'the notice. schedule torpcrfOl'DUlllCC of

such activities consistent with theConsent Decree or require FMC tosubmit. schedule to EPA

forapproval pursuant to Section XII (EPA Approval of Plans andOther Submissions). FMC' .~
. .

shall perform all activities described in the notice inaccordance withthe specifications and

. schedules established pursuant to this Paragraph, subject to its rlaht toinvoke the dispute

resolution procedures let forth in ScctionXX (DIspute ResolutiOn).
.

ii.. If EPA concludes, baScdon theinitilil or any subsequent report requesting

Cenification of Completion and after'. tea.sonable opportunity forreview and COmment by the

State, that the OU·I0 Rcmcclia1 Action bas been performed in accOrdaitcc with thiS Consent

Dccrcc and thalthe PcrCormance StandardS·Remedial forthe ou·io Remedial Action have been

achieved, EPAwillIGcertify in wrltUti to FMC. This cenification sha1l constitute' the

CertifICation ofCompletion ~fthe OU·I0 .Remedi81 Action forpurposes ofthisConsent Decree,

including, b~ notlimited to, Section XXII (Covenants Notto Sueby. Plalntift). '.Cenification of

Completion oftheOU·to Rcritedial Action shall not affect FMC'sremaining obligations except

as expressly provided under this Consent Dccrcc•.
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•. .

i. Wit,!UD 90 days after FMC concludes that all phases of theWork (includina 0 '" M)

have been fully performed, FMC shall schedule andconduct a pre-ccrtific:ation inspection to be

attended by FMC andEPA. [f, after thepre-ccrtification inspection, FMC stillbelieves that the

Work has beenfully pcrfonned, FMC sha1l submit a written report by a registered professional

engineer statinathat the Work has been completed in full satisfaction of therequirements of this

Consent Decrett. The report sha1l contain the followina statement, signed by a responsible

corporate official of FMC or FMC's Project C,oordinator:

To the bestofmy knowledge, after thorough investigatiO'il, I ccrtitY that
the infonnation contained in or accompanyinl tIUJ submission is true,
accurate andcomplete. I am awaIW that there In significant penalties for
submittina false infonnatiOD, inc:ludina thepossibility of fine aiul
imprisonment forknowinll violations.

o
[f, afterreview of the written report,EPA. after reasonable opportUnity to review andcomment

by the State, determines thatanyportion of thoWork has not bee!J completed in accordance with

thisConsent Dec:tee, EPAwiD notify FMC in writina of thoactivities that must be undertaken by

FMC pursuant to this Consent Decree to complete the Work. Provided, however, thatEPA may

onlyrequiteFMCto paf'ormsuch adivities pursuant to thiJParagraph to theextentthatsuch

activitiesareco~withthe "scopeof the removal actionselected in tho Removal Action

Memo~andt9-"scopo of thoremedy selected in theROD," as those tcrmIln defined in

Paragtapb 27.b. EPAwiD setforth in the notice a schedule forpcrfonnanc:e ofsuc:h activities

consistent withthe Consent Decree or require FMC to submit a schedul.to EPA forapproval

pursuant to Section XII(EPA Approval of Plans andOther Submissions). FMC sha1l pcrfonn all

activities described in the notice in accordance with thospecifications and schedules establishedv
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ii. If EPA concludes, based on the initial or anysubsequent request for Certification of

Completion by FMC and aftera reasonable opportunity forreview and comment by theState.

that the. ~orle has been~ormed in accordance withthisConsent Decree. EPA will so notify

FMC in writing.

XVI. EMERGENCY RfSPONSE

66. In the event ofanyaction C)l'OCCII1TCnce during the ~onnance of the Worle which

causes or~ a release of Waste Materil!l &om the Sitethatconstitutes an emC!'iet1CY

situation or maypresent an Immediate threat to public health orweltiue or the environment, ••
,.

FMC shall. subject to Paragraph 67,Immediately takeall appropriate action to prevent, abate, or

V . minimize suchrelease or threat ofrelease•and Ihallimmediately notify the EPA Project

Coordinator, or. if the Project Coordinator is unavailable, EPA's Alternate Project Coordinator.

.Ifneither ofthesepersons is ~vailable, FMC shallnotify the EPA ResionmHotline at (2IS)

. 814-32S5.; .FMC shall take~ actions in consultation withEPA's Project Coordinator or other. . . ..' .

'ava;i1able authorized EPAofficer and in accordance withallapplicable provisions of the ijealth

and Safetyp~die Contingency Plans, andanyotherapplicable plans or documents developed
. --' .. ,.". "", ..

pursuant to tfifs..conscnt Decree:. In the eventthatFMC failsto takeappropriate tcSponse action

as requUed bf this Section,:~dEPAtakessuchaction Instead. FMC shallreimburse EPAall

costsof the tcSponse action not inconsistent with the NCP pursuant to Sectionxvn.
". '

(Reimbursement ofResponse Costs). '.:.: '}~: ,
" ~ if>
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67. Nothing in thepreceding Paragraph or in this Consent Decree shall be deemed to

limit anya~erity of the United States (a) to take all appropriate action to protect human health

and theenvironment or to prevent, abate, respond to, or minimize anactual or threatened release

of Waste Material on,at, or from the Site, or (b) to direct ororder such aCtion, or seck aliorder

from theCourt, to protect human hc31th and the environment or to prevent, abate, respond to,or

minimize an actual or thrcatencd release of Waste Material on,at, or from theSite, subject to .

Section XXII (Covenants Notto Sueby Plaintiff).

XVII. REIMBURSEMENTOf BESPQNSBCom
. .

68.L Witbia 30days ofthoeffective date ofth1s Consent Deer=, FMC sbalI payto the

EPA Hazardous Substance Supcrt\md S8.5 million, plusInterest accruing from March I, I~ ill: .
•

reimbursement of PastResponse Costs, by FedW'ue Electronic: Funds Transfer (EFT orwire

transfer) to the U.S.D_entof1ustice account in ace:ordance withcurrent electronic funds V

transfer procedures, referencing U.S.A.O. filenumber 1999VOOI36, the EPA Relionand

SitcJSpiU 10 It 03·Dl and DOJ case number 9O-11·2·372A. PaymentsbalI be made in

accordance with instructions provided in writing to FMC by the Plnancial Litigation Unitof the

United States Attorney's Ofllcefor the Western District of Virginia following lodling of the

Consent Dcc:ree= Any payments received by the Department of1usticeafter4:00 P.M. (Eastern

Standard~).wi11be crcc1itcd 011 the next business day. FMC sbalI send notice that such

payment has bceD m8de to theUnited States as specified in SectiOIl XXVII (Notices and

Submissions) and to the Dockct Clerk (3RCOO), U.S. Environmental ProtectiOIl Agency, Region

Ill, 1650 ArchStreet, Philadelphia, PA 19103·2029.

'J
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b. Within 30days of the effective date of this dnsent Decree, FMC shall pay to the

EP,A HazardD~ubstance Superfund S578.2oo.oo inreimburse~ent of interim Response Costs.

Payment shall be made inaccordance with theterms of payment set forth in Paragraph 68.L

above.

69. FMC shall reimburse theEPA HazardoUs Substance 8upemmd forFuture Response

Costs inclll'red ina manner not inconsistent with the National Contingency Plall inamounts not

to exceed S5OO,000 each yearcommencing on thedate of entrY of this Consent Decree. In

.accordance with the Written agreement betWeen FMC and theVirginia Department of

,Environmental Quality, FMC shall reimblU'se'the Commonwealth ofVirzinjaor the.Virainfa< .

'0 Department ofEnvironmental Quality for theCommonwealth ofVirainia'l fUture oversight c:ostt:-,

inclll'red ina manner not inconsistent with theNational Contingency Plan in amounts not to

, exceed SI00.000 eachyearcommencing on the date ofentry of this Consent Decr=. The

. "amounts payable to EPA and the Commonwealth ofVirainiau required by thepreceding

sentences ofthis Paragraph shal1 be paidto correspond with each twelve-month Period until

, feceipt of written notification bySfA toFMC that construction ofthe last removal action or OU
.

which FMC performs is complete. Notwithst3nding thedollar limitations of thepreceding.

.sentences ofthfsParagraph. FMC shal1 reimbUrse theEPA Hazardous SubstanceS~d for

all ofthosc Future-Response Costs incurted inamanne1' nOt inconsistent with'the National

Contingency Plan.which tesult from actiOl1S taken u anEmerzency Response u provided in

Section XVI (Emeraency Response) or takenu a result ofa work takeover u provided in

Paragraph t04. After receipt ofWritten notification from EPA that theconstruction ofthe last

.removal action or OU which FMC performS iscomple~ FMC shal1 reimbune theEPA
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Hazardous Substance SuperlUnd for Future Response Costs incurred illa manner notineOllSistentV

with theNatinMlContingency Plan inamounts not to exeeed 5.50,000 for each twelve-month

period thereafter. Inac<:ordanc:e with thewrittenagreement between FMC and the Virginia

Department of Environmental Quality, FMC shall reimburse the Commo~wea1th ofVirginia or

theVirginia Department of Envi:onmental Quality forthe Commonwealth ofVirginia', future

oversight costs incurreci ina manner notinconsistent with theNational Contingency Plan ill

amountanot to exceed S10,000 foreach twelve-month periodafter receipt ofwrittennotification·

by EPA to FMC thatconstructiOIt of the lastremoval action or OUwhich FMC pezforms is

complete. Foreach twelve-month period. tlutUnited States will send FMC a bil1(s) requirlnll

payment of Future Response Costs thatincludes a costsummary. which includes di%ect and· • ~

indirect costsincurreci by EPA. DOJ anditscontractors ona periodic basis. FMC shall make all
V

paymenta within 30days of itareceiptof each billrequirln. payment. eiccept u otherwise

provided in Paragraph 10. FMC shall make at) payments required by this Paragraph by EF1" or
.

wire transfer~ payable to "EPA HlIZBldous SubstaDce SupcrfuncLw to the Mellon Bank.

Pittsburgh. PA. ABA No.043000261. CreditEPA Account No. 910&552. AttD: EPA. Region U1.

PO Box9108551 andrefe:tencina the SitelSpill ID f#. 03-DI~ the DOJ case number 9O-11-2-372A.

andFMC'snamoancladdreslt. FMC sha1I send notice thatsuch payment has beenmade to the

United States uspecifttA ill Section XXVU (Notices and Submissions) and to the Docket Clerk

(3RCOO). U.S. Environmental Protection Agency, Region III, 1650 Arch S1rCet, Philadelphia,

PA 19103-2029.
. .

70. FMC mayContest payment ofany Future Response Costs under Paragraph 69if

FMC determines that the United States has made all accounting error or if it alleges that a cost J
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V item that is included represents costs that areinconsistent with the NCP. Suchobjection shall be

maclc! in wrItiil1,.within 30days of receipt of thebill and must be sent to theUnited States

pursuant to Section XXVII (NotiCes and Submissions). Any such objectionsha11 specifically

identify the contested Future Response Costs and thebasis for objection. 'In the event ofan

objection, FMC shall within the30-day peri~ pay alluncontestedF~ Response Costs to the

United States in ~e manner described hi Pai'agraph 69~ Simultaneously,FM~ sha1l establish an

interest-bearing escrow account'in&federal1y~insured bank duly chartered in theCommonwealth

, of Pennsylvania and remit to that escrow account fimds cquivBtent to the 'amount of the contested

Future Response Costs. FMC shall send. to the United States, u provided in SeCtion XXVll '

(Notices and Submissions). notice of payment of theuncontested Future Respo~ Costs. and a • t,. ,

v

u

, ,

copy of thecorrespondence that establishes and tunds theescroW account, including,but not

limited to, information containing the identity ofthe bank and bank acCount under Which the

escrow account isestablished as wen u a bank statement showing theinitial balance of the

escrow account. .Simultaneously with establishment of the escrow account, FMC sha1l initiate

thedispute resolution~ures in SeCtion XX(Dispute ReSolution). Itthe United States

-prevails in thedispUte. within five days oftheresolution ofthedispute. FMC 'shall Pay thesums

due(With~~)to theUnited States in thC: manner describCd in Paragraph 69. If FMC

prevailsCo~my aspect of the contested costs. it shan pay that portiOn of thecosts (plus

associated accrued Interest) forwhich it didnotprevail to the United States in thenuUmer

described in,Paragraph 69;FMC shall bedisbursed anylndancc of theeSCrow accouht. The'

'dispute resOlution pfocedurcs set forth in thisParagraph Ira conjunction withthe ~durcs set

forth in Section XX (Dispute RCSOlution) shaI1bc theexclusive mechaniSms forresolving

AR200107



lOS

•disputes regardina FMC'sobligation to reimburse the United States for itsFuture Response

Costs.

11. In theevent that the paymellts required by Paragraph61 <a) or(b) arenotmade as

required by thisConsent Decree or the payments required by Paragrapb69 arenot made within

30days ofFMCs receipt of thebill, FMC shall payInterest onthounpaid balance. Any Interest

to be paidon PastResponse Costs and Interim Response·Costs under thisParagraph shall begin

to accrue 30days after theeffective date of thisCollSellt Decrect.. Any Interest to be paid on

Future Response Costs under thisParagrapb shall begin to accrue on thedate of tho bill. Any

Interest to be paidunder thisParagraph shall accrue tbroup thedate of FMC's paymen~ An.,.

payments of Interest made under this Paragraph sha1l be in addition to such otherremedies 01:" .:

sanctions available to EPA by virtue 01FMC'sfailure to make timely payments under this

SectiolL fMC sha1l make all payments required by this Paragraph in tho manner described in

Paragraphs 68and 69.

xvm. INDEMNIFICATION AND INSURANCB.

12. Tho United States does not assume anyliability by enteriIla into this agreement or by

virt!Je of anydesignation of FMC as EPA's authorized representative under Section 1000e) of

CERCLA. ~~shall.rndemnify. saveand holdharmless theUnited States and itsofficials.

agents,cmplo~ subcontractors. or representatives foror from anyand all claims

or causes ofactioD arising~ or on account of, negligent orotherwrongtbl acts or omissions

of FMC. itsofficers. directors. employees. agents, contractors, subcontractors. and any persons

actinaon its behalfor under its control. in carrying out activities pursuant to this Consent Decree,

including. but not limited to. anyclaims arisina from any dcsignatiOILof FMC as EPA's
. \-I.
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authorized repteSeI1tatives under Section 1000e) ofCERCLA. FUrther, FMC agrees to pay the

United Slates_all ~sts it incurs including, butnot limited to,attorneys fees ancl odter expenses

litigation and settlement arising from, or onaccount of,claims madeagainst the United Slates

based on negligent or other wrongfUl actsor omissions of FMC, itsofficeis. directorS,

'.employees. agents. contractors. subcontractors. and any persons acting on itsbehalforunder i

. control. in carryingoutactivities pursuant to this Consent eec=.' The United States shall nOl

,held outu a party to anycontract entered into by or onbehalfofFMC Incarryhig outactiviti

pursuant to this Consent Decreee . Neither FMC norany suchcontractor shall bCconsideted at

agent ofdlc United States. TheUnited States shall pve FMC notice ofany claimforwhich tI

United States plans to seek indemnifieationpursuant tothisParagtaph, andsha11 consUltwith

FMC priorto settling such claim. . ; ,

73.: Except u providedin Paragraph 74below; FMC waives all claims against the

United States fordamages or reimbursement or forset-offofany payments made or to be mac

to theUnited States arising from or onaccount of anycontract. agreement. or arran&eMent

between FMC and any person forperformance of Work. 011 or ftilating to the Site.lDcluding, but

not limited to, claims onaccount ofconstruction delays. In addition. FMC sha11lndemnify and

holdbatmlessthe Uaited States with ftiSpect to any and allclaims fordamages or ftiimbursem
- ~...' .'

• arising fromorcmaccount ofanycontract. agreement. or arran&ement between FMC and any

person.for performance ofWorIc. onor ftilating to theSite, Including, butnot limited to, claim

account of construction delays.

74" Nothing in this Consent Decn:e, including butnotlimited tothe covenantnotto

iii Paragraph lO6 ofSection xxm (Covenants by FMC), shall Inanyway affect theriShts. dl
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or obligationsof the parties to thetwo ~tt1ement agreements between FMC andtheUnited V

S~tes datedl~.!, 1991, and September 15, 1992. relatin.to theSite. Further, nothin. in this

Consent Decree, includin.but not limited to thecovenant notto suein Paragraph 106 of Section

XXIII (Covenants by FMC), shall constitute oreffect a release. discbarp'or covenant notto sue

thedepartments, agencies and instrumentalities of theUnited States thatwere defendants in the

actions captioned FMC Corporation y, De1'arttnent ofCommcw, et aI. No.90-1761 (B.D. PL)

andFMC Corporation y. National Amnautja andSpact Administration, etaI., No.90-6551

(B.D. PL), or theiragents, predecessors or successors, or the United States, to theextent that

FMC hasa claim or causeofaetiOll againstthe United States based onthe actsor omissions o',..
the foregoinl entities or the failtn oCthe United States to fulfill orcomply with itsduticsani·, .:

•
obligations under the sctt1cmCDt agreements dated July IS, 1991, andSeptember 15,1992.

75. No laterthaD 15days before commencin, anY,oD-site Work, FMC shall secure, and-.....)

. shall maintain until the first annivcrsazy oCBPA's Ccnification oCCompletion of thoQU·I0

Remedial Action pumIlIDt to 65.11 of ScetiOll XV (Certification ofComplction) comprehensive

'gcncralliability iJisuranc:e with limits ofS5 million. combined singtellmit, and automobile
.

liability insurance with limits of Sl,ooo,ooo, combined singtelimit, namin. theUnited States as

anadd1tionalrn~ fD addition. fortheduration of thisConsent Decree. FMC shall satisfy, or
•._.~ •.••. r :- .
.'. . .

shall cnsuratilatifScon1radOrs or subcontractors satisfy, all applicable lawsand resutations

regardina the' proVision ofworkcis compensation ins1.U'lll1C8 forall persons pcrformin. the Work

on behalfof FMC in furtherance ofthisCOnsCDt~ Prior to commeacemcnt ofthoWork

.under thisConsent Decree. FMC sha1l provide to BPA ccrtifteates, dcclaratioDJ and binders of

suchinsurance and, ifrcqucstedby EPA, a copy of each~ policy. FMC shall resubmit V
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such certific:aies; declarations and binders'lInd,ifrequemd byEPA. copies ofpolicies each year,
on theannivctW1.oftheeffective "date of this Consent Decree. Further, FMC represents thatthe

insurance policies referenced in the certificates. declarations~ binders of insurance are at all

applicable times' in fUll Coree and effect and at all relevant times~tain ailof the insurance terms

, andconditions tcquire'd by this Consent~.' IfFMC demonstrates byevidence satisfactory

to EPA thatanyconttaetor or subcontractor maintains Insurance equivalent to thatdescribed

above, or insurance coveriIii the same risks but ina tesser lmOunt, then. with respect to that

Contractor or subcontractor, FMC need Provide ollly that portion of the insUrance described.

above which isnotmaintained by thecontractor or subcontractor.

XIX. 'mRCE MAJEl.1R2 ...

v
76. "Foree majeure: Cor purPoses of thisConsent Decr=. isdefined u any eventarising

I·· .'

from causes beyond the control ofFMe. ofanyentity controlledby FMC. orofFMC's

contractors. that delays orprevents theperformance of anyobligation under this Consent Decree
. .

" ..' "'~'., r" • " ' ., >'. ' .' " •

response actillD or failUre to attain thePenormance StaJldards..Remedial set forth in • ROD or

u

increased costs.
'.1 .. .,

;' "

..,-, .',
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77. Ifanyeventoccurs or has occurred thatmay delay thoperformance of any obligatio~

undetthisCo~ Decree, whether or notcaused bya force majeure event. FMC shall notify

orally EPA's Project Coordinator or, in hisor herabsence, EPA's Alternate Project Coordinator

or, in theeventbothofEPA's designated representatives areunavailable, 'the Director of the

Hazardous SiteCleanup Division. EPAResion Ill. within 72 hours ofwhen FMC first knew that

theeventmight causea delay. Within 10daysthereafter, FMC shallprovide in writinll to EPA
, ,

an explanation and description of the reasons for the delay; the anticipated duration of the delay;

all actions takenor to be takento prevent or minimize the delay; a schedule for implementatiolt

ofany measures to be takento prevent or mitipte the delay or the effectofthe delay; FMC·~ ••
. -. ~ -

rationale for attributinl suchdelayto a force majeure eventifit intendl to assertsucha clafm;f • ~ ,

anda statement u to whether, in the opinion ofFMC, sucheventmaycauseorcontribUte to an

endangerment to publichealth, welfan or the environment. FMC shall include withanynotice V

all available documentaSion supportinl itsclaimthat the delay was attributable to a force

majelW. FaillWto comply withthe above requirementl shall preclude FMC fioIJI asserting any

claimofforce majeure for that eventfor the period oftim. ofsuch tailU%l1 to comply, andforany

additional delaycausedby such tailure. FMC shall be deemed~ know ofanycircumstance of

whichFMC::;anJCDti~controUed by FMC, or FMC'scontractors knew or shoulcl have known.
::~ ..:~r.:-' .

7.IfEr'~agrC'eIthatthe delay or anticipated delay isattributable to a force majelW
w-. :

event,;hemu. fbrPerformance ofthoobligations under thisConsent Decree that areaffected by

the force majelW ~ent wiD beextended by EPAforsuch time as isnecessary to complete those

obligations. An extension ofthe timeforperformance ofthe obligations affected by the force

majelW eventshallnot,of itself,extend the timefor perfonnance of anyotherobligatiotL If

AR200112



110

EPA docs notagree that thedelay or"anticipated delay has been orwill be caused by a force

~ajeure event; EPA will notify FMC inwriting of itsdecision. If EPA agrees that the delay is

· attributable to a force majeure event, EPA will notify FMC inwriting of the length of the

extension, if any, for performance of theobligations affected by the force majeure event.

79. If FMC electito Invoke the dispute resolution procedures set t'orth in Section XX

(Dispute Resolution), it shall doso no later thaD ISdays after receipt of EPA's notice. Inany

such proceeding, FMC shall have theburden of dem6nttrating by a preponderance of the

evidence that thedelay or anticipated delay has been orwill be caused by a force majeure event,

·that the duration of the delay or the extension Sought was orwinbeWarranted Under the

circumstances, that best efforts were exercised to avoid and nutigate theeffects of the delay, and':

that FMCcomplied with the rcquirelnents of Paragraphs 76and 77above. IfFMC clrries this

burden, the delay at issUe shall be deemed not to be a violation byFMC of the affected.

obligations of this ConSent Decree Identified to EPA andtheCourt.

80.· Unless otherWise expressly prOvided forin this ConSent oCctee! thedispute

reselution procedures of this Section shall be"the exclusiVe mechanism to =Ivedisputes arising

~nder or with respectto this Consent Decree. However, thep1'oc:edureS set f~rth ii1 this Section

shall notapplXJQ"actionsby the United States to enforce obligations of FMC that ha.ve not been

disputed in Iccordance with thisSection. .

81. Within 30days of iSsuanCe of the Removal Action Memorandum forthenon-time

· critical items of theRemoval Action -Buildings, the Removal Action MemorandUm for the

Removal Action - Basins. ROD 4 or ROD 5, FMC may refer to dispute resolution under
•
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Paragraph 85 the question ofwhether the tnIe costoflhe response action selected forthesewers J
in the' Remova1.A.ction. Buildings. the response action selected fortheRemoval Action. Basins.

theQU·7 remedy or theQU·10 remedy ascomputed in thirdcalendar yeu quarter 1998 dol1ars

pursuant to the method specified in Paragraph 13.d. exceeds the respective costestimate

thresholds of$2.7 million thirdcalendar yearquarter 1998 dollars for the selected response

action for thesewers. S17.S million third calendar yearquarter 1998 dollars forthe Removal

Action- Basins. S13.0 million third calendar yearquarter 1998 dollars forQU·7 and 57.8million

thirdcalendar yearquarter 1998 dollars forQU·l0, set forth in Section VI,Paragraphs 13.b.i.,

14.a.i., IS.a.i. and 16.a.i. ofthisConsent Decree (costestimatethresholds). FMC shallprevailin

dispute resolution on this question, andthereby be relieved ofitsobligation to perform the • • ~

response actionin question under this Consent Decree, ifandonlyif. it is ableto demonstrate

that the true costofthe response action inquestion as computed in third calendar yearquarter

1998 dollars pursuant to the method specified in ParagrapbI3.d. will exceed thecostestimate

threshold for suchresponse action. Except as otherwise expressly provided in thisConsent

Decree, EPA'sresponse actionselection forthe sewers in the Removal Action· Buildings, the

Removal Action· Basins. QU·7 and QU·l0 shall nototherwise be subject to dispute resolution

norshallFMCotherwise have the affirmative right to seekjudicial review oftheselection of the

response dODfor thesewers in the Removal Action· Buildings, theRemoval Action· Basins,

QU.7 and/oraU-t0, unlessthe response action selected by EPAdocs not meetthe criteria set

forth in SectionVI concemina cost estimate threshOlds and commercial, industrial, recreational

and conservation use, in which case fMC shall onlyhavethose rights, ifany. accorded under

CERCLA.
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82. Any dispute which arises under orwithrespect to this Consent ~~ree shall inthe

fi~t instance be dlC subject of informal negotiations between the P~es. The period for informal

negotiations shall notexceed 20days tTom the time the dispute arises, unless it ismodified by

written agreement of theParties. TheC1ispute shall beconsidered to have arisen when one Party

sends the other Party a written Notice of Dispute. '

83. In the event that the Parties cannot resolve Iidispute byinformal negotiations under

thepreceding Parqraph, then thePosition idvincedbY EPA shall be considCrcd binding unless.

within 10 days after theconclusion of theinformat negotiation period, FMC invokes the formal

dispute resolution procedures of this Section by serving onthe United States a written Statement

of Position on the matter indispute, including;butnotlimited to, any factual data, analysis or -,

opinion supporting that position and any supporting doc:Uinentation relied upon byFMC. The

Statement of Position shall Specify FMC's ~sition u to Whetherformd dispute resolution

should proceed under Paragraph '84 or Paragraph 85.

L Within 14 days after receipt of FMC's statementof Position, EPA will serve

'on FMC ItsStatement of Position, Including, butnotlimited to, any factua1 data, lInalysis, or

opinion supporting that position and all supporting documentation relied upon by EPA. EPA's

statement ofPositiOl1 ih8n inclUdc'astatement uto whether formal dispute resolution should

proceed underParagraphB4 or 85. Within'seyen days after reCeipt of EPA'.statement of

Positiolt, FMCmaYsUbmita Reply.

. , b; If there is disagreement between EPA andFMC as to whether dispute

resolution should proceed under Paragiapli84 or 85, theparties shall follow theproCedures set

forth in theParagraph determincd'byEPA lobe applicable. However. if FMC ultimately appeals
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J
to theCourtto resolve thedispute, theCourtshall determine which Paragraph is applicable in

accordance witla.the standards ofapplicability set forth in Paragraphs 84and85.

84. Except as provided in Paragraph 81, fonnal dispute resolution fordisputes

pertaining to the selection or adequacy of anyresponse action and allotherdisputes that are

accorded review on theadministrative record under applicable principles ofadministrative law

shallbe conducted pursuant to the procedures set forth in this Paragraph. Forpurposes of this

Paragrapb, the adequacy ofanyresponse action incl. without limitation: (I) the adequacy or

appropriateness ofplans, procedures to implement plans, or anyotheritems requiring approval

by EPAunderthisConsent Decree; and (2) the adequacy of the pedbrmance of response actions.

takenpursuant to thisConsent Decree. Except as provided in Paragraph 81,nothing in this • :

Consent Decree shall be con.strueci to allowanydispute by FMC regardinlthe validity of the
v

provisions ofany Removal Action Memorandum or ROD•.

a. An administrative recotdof thodispute sha1l be maintained by EPA andshall

contain all StatementJ ofPosition, includinl supportinldocumentation, submitted pursuant to

this Section. Where appropriate. EPAmay allowsubmission ofsupplemental Statements of

Position by thoParties.

1).TheDirector ofHazardous SiteCleanup Division, EPARegion IIIor hislher

designee, willissuea final administrative decision resolvinl the dispute based on the

administrative record described in Paragraph 84.1. Thisdecision sha1l be bindinl upon FMC,

subject only.to the right to seckjudicialreview pursuant to Paragrap" 84.0. and 84.d.

0. Any administrative decision made by EPApursuant to Paragraph 84.b. shall be

reviewable by this Court.provi~ thata motion forjudicialreview of thodecision is filedby V
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b. Notwithstanding Paragraph I of Section I (Background) of this Consent Decree,J

judicial revie.'aLQfanydispute governed by this Paragraph shall begoverned by applicable

principles of law.

86. The invocation of fonnal dispute resolution procedures~ thisSection shall not

extend, postpone or affect in any way anyobligation of FMC under this Consent Decree unless

EPA or theCourtagrees otherwise or unless expressly provided in thisConsent Decree.

87. Stipulated penalties withrespect to any·nmtter disputed under thisSection XX

(Dispute Resolution) shall continue to accrue butpayment shall be stayed pending resolution of

thedispute as provided in ParaifllPh 96. Notwithstanding the stay ofpayment, stipulated

penalties shall accrue tlom the first dayofnoncompliance with anyapplicable provision oft¥s • ~

Consent Decr=. In the eventthat FMC does notprevail on the disputed issue, stipulated

penalties shall be assessed and paidas provided in Section XXI (Stipulated Penalties).

XXI. SllPUI.ATEQ PENALTIES

88. FMCshallbe liable forstipulated penalties in the amounts set forth in ParaifllPhs 89

. and 90 to the United Statesfor failUZ'l to comply with the requirements of thisConsent Decree

specified below, unless excused under Section XIX (Force Majeure). "Compliance" by FMC

shall includocompletioll oftheactivities under thisConsent Decree or any work planor other

planapproved~ thia Consent Decree identifieel below in accordance with all applicable

requirements ofla..., this Consent Decree, anel anyplans or otherdocuments approved by EPA

pursuant to tJUs Consent Decree and within the specified timeschedules cstablishccl by anel

approved underthisConsent Decr=.

v
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89. a. Thefollowing stipulated penalties shall accrue per violation perday for any

noncomplianc:l.~tified in thisParaaraph 89,Subparagraph b:

Pc:na1ty Per Yiolatign Pcr pay

$3,000

ss.see
$7,Sao

PeriOd gfNonc;QmpUansc "

. lat throuah 14th day

1Sth through 30th day

31st day andbeyond

b. Failure to comply withrequirements of Section VI(Implementation of

Removal Actions and Remedial Actions), Section VII (performance ofthe Work ByFMC)•
. ' ,

Section IX'(Quality Assurance. Sampling, and:Oata Analysis), Section XII(EPA Approval of

piansand Other Submissions). Section XVI <Emersency Response) andParagraph 68(a) and (b) :_.
of Section xvn (Reimbursement of Response Costs).

90.a. The following stipulatec1 penalties shal1 accrue per violation per dayfor any

noncompliance identified in this Puaglaph90, Subparagraph b:

Penalty Per Violation Per Day

,. ssao

S7S0

Slo5oo

Period QfNgDcompljgnce

1stthrough 14th day

15th through 30thday

31stdayandbeyond

u.

It. Failure to submit adequate or timely reports pursuant to the requimIlents of

Section.V (Geilera1 Pio\'isi~n.s). section XI (Reporting Requirements), Section XIV, (Assurance

of~bility to ~o~plete Work) and, cxcCptls provided in Paragraph 89(b). fauuze to ietmburse

response costsofthe United States under Section xvn (Reimbursement of Response Costs).
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91.1. III the event thatEPA assumes performance ofa portion or allof theWork

pursuant to PlII8graph 104 of Section XXII (Covenants Notto SuebyPlaintiff), FMC shall be

liable fora stipulated penalty according to theamount set forth below:

EPA aS3umppQD oltho perfQanance Ofall
or any pgrtion of the Work for:

Removal Action· Buildings

Removal Action - Basins

OU·7 ROD Work

QU-IO ROD Work

Any otherWork notspecifically identified above

5298,000

Thegreater of$336,ooo or 2%of the
RAP estimate in ParasraPh 14.a.i. of
this Consent Dec:reo

The greater of 5260,000 or2%of the
ROD "Stirnat. ill ParasraPh lS.aJ. ot
thisConsent Decree . :

Thegreaterof$lS6,ooo0I'2%'oftb
RODestImato ill Paragraph 16.a.i. of
thisConsent Decree V

.2%of EPA'scosts

b. In the eventthat FMC is notobligated to do the wort under Paragraph 13.b., 14.a.,

IS.a. or 16.a., and FMC does not electto do the work under Para;raph13.c.i.. 14.b.i.• IS.b.i. or

1.6.b.i.•and as a result EPAperforms work that FMC is not obligated to conduct or didnotelect

to conduct under this CoDSeDt Decree, FMC will notbe Iiabl. forstipulated penaJties under this

Paragrapb. .
.

92. All penalties shall beginto accrue on the dayafter the complete performance isdue
.

or the day a violation occurs. and sha1l continue to accrue through the tinaI day of the eorreetlon

of the noncompliance or completion of the activity. However. stipulated penalties sha1l not

accrue: (I) with respect to a deficient submission under Section XII(EPA Approval of Plans and

V
OtherSubmissions), during the period, ifany, beginnina on the 31stdayafterEPA's receipt of
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, such submission until ~e date thatEPA notifies FMC of any deficiency; (2)with respect toa

decision bytbc.Director of theHazardous Site Cleanup Division, EPA Region III, under

Paragraph 84or 85of Section XX(Dispute Resolution), during the period, if any, beginning on

the21 st dayafter the elate that FMC'sReply to EPA's Statement of Position is received until the

elate thatthe Director issues a final decision regarding suchdispute; or (3)with respect to judicial

review by thisCourt of anydispute under Section XX(Dispute Resolution), during theperiod. if

any,beginning on the 31stelay after~ Court's receipt of the final submission regarding the

dispute until the date that the Court issues a finaldecision regarding sucb dispute. Nothing

herein shallprevent the simultaneous accrual Qfseparate penalties forseparate violations of this

Consent Decree. .' --

u

93. Following EPA's determination that FMC,bas failed to comply witha requirement

of thisConsent Decree. EPA sball giveFMC writtel1I1Otitieationofsuchfailure IIId describe the

noncompliance. EPA maysend FMC a written demand for the payment ofthe penalties.

However, penalties shallaccrue as Provided in the preceding Paragraph 92 tiom the datewhen. . ,

theviolation first occuned.

94. Allpenalties accruing under thisSection shall bedueandpayable to the United

.Stateswi~30 daysor FMC's receipttiomEPA ofa demand forpayment of the penalties,

, unless FMClilvokcs thedispute resolution procedures under Section XX(Dispute Resolution).

All payments to the United,S~~ this Section shall be paidby FMC by EFT or wire

transfer~ payable to "EPA HazardolJS Substance Superfund" to~Mellon Bank, Pittsburgh,
••,' " • T'" ,'" .. ..• '.

PA,ABANo.043000261, CreditEPA Account No.9108552, Attn: EPA, Region m, POBox

9108552 and referencing the Site/Spill m t# 03-01, the OOJ case Dumber 9O-11-2-372A, and. ,

AR200121



119

FMC's nameand address. FMC shall send notice thatsuch payment has been made to the

United Statel as specified in Section XXVII (Notices and Submissions) andto theDocket Clerk

(JRCOO), U.S. Environmental Protection Agency, Region m, 16.50 ArchStreet. Philadelphia,

PA 19103·2029.

J

V
b. Ifthe dispute is appealed to thisCourt and theUnited States prevails in whoie

or in part,FMCsha1J payall accrued penalties determined by theCourtto be owed to EPA

within 60 daysofreceipt ofthe Court's decision or order, except as provided in Subparagraph c

9.5. Thepayment ofpenalties shall notalterin anywayFMC'sobligation to complete

theperformance ofthe Worle required under thisConsent Dec:ee.

96. Penalties shall continue to 8CCnIe as provided in Paragraph 92during anydispute

resolution period. but neednot bepaiduntil the following:

a. lIthe dispute is resolved by'agreement or by a decision of EPAthat is not .

appealed to thisCourt,lKlCrUed penalties determined to be owing shall bepaidto EPA withiD IS =.

daysofthe agreement or the receipt of EPA's decisioll or order;

below; or

c.lfthe District Court'sdecision is appealed by either Party, FMC shallpay ail

accrued pena1tiesdctcrmincdby the District Courtto beowing to the United States intoan

intcrcst-bearin,CSlilPwaccount within60 daysofreceipt of theCourt's decision or order.

Penalties shallbepaid Into thisaccount as theycontinue to accrue, at leastevery 60 days. Within

1.5 daysofreceiptofthe final appellate courtdecision, theescrow agent sha1J paythe balance of

theaccount to EPAor to FMCto the extentthat theyprevail.
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91. L IfFMC fails to pay stipulated penalties when due, the United States may institute

procecdings..tlUOllect thepenalties. as well as Interest. FMC shall pay Interest onthe unpaid

.balance, which shall begin to accrue onthedate ofdemand~ pursuant to Paragraph 94.

, b. Nothing in thisConsent Decree shall be construed asProhibiting, altering, or

. inany way limiting theability (lftheUnited States to seek any ~ther remedies or sanctions

·ayailable by virtue,ofFMc's violation of this Decree orofthe statutes andresuIations upon

which it is based, including, butnotlimited to, penalties pursuant to Section 122(1) of CERCLA.

Provided, however, thattheUnited States shall notseek civil penalties pursuant to Section 122(1)

'ofCERCLA forany violation forwhich a stipulated penalty isprovided hCrein, except In the

cascofa willful violation of the'Consent Decree.

91. Notwithstanding any otherprovision of thisSection, theUnited States may, in its

unreviewable discretion. Waive any portion of stipulated Penalties that have accrued pursuant to

•

this Consent Decree. ,., I,

XXII. covENANTs NOT TO SUE By pl.AINIJFf

99. In consideration ofthe~onsthatwill be performed andthe payments that will
.
be made byFMC under the terms oftheConsent Decree, andexcept as speCifically provided in

Paragraphs loo..l0r. and 103 of this seCtion. and except as speCifically provided in this

Paragraph 99;.~ l1nited States covenantS nOt to sueor take administrative action against FMC .

pursuan~ to Sections 106 andl01(a) ofCERCLA relating to the Site: The covenantnot to suefor

PastRespollSC Costs and Interim Response CoSts sha11 take effect UpOn the rCceipt.by EPA of the

•payments required byParagraphs 68(a) and (b). Thecovenant notto sueforeach Future

U Response Cost(s) payment shall take effeCt upon thercceiptby EPA of each such payment

AR200123



121

required by Paragraph 69. Thecovenant not to sueforeach respective removal action and OU

shall takeeffe:! uponCertification of Completion ofthatremoval action or OU. The covenant

not to sue for theSiteshall takeeffectafter EPA has issued theCertificatiolll ofCompletion of

the Removal Action - Buildings, Removal Action - Basins, OU-7 and OU-I0 pursuant to

Paragraph 65 (a. - d.). These covenants not to sueareconditionecl upon thesatisfactory

performance by FMC of itsobligatiolll under this Consent Decree. These covenants not to sue

extend onlyto FMC anddo notextend to anyotherperson.

100. United States' Pre-c;ertificatioD Reservatjon!!. Notwithstandinll anyotherprovision

ofthis Consent Dcc:ree. the United Statesl'CSQ'Ves, and thisConsent Decree is without prejudice

to, the rightto institute procccclinp in this action or in a newaction, or to issue an administrative ~. .

orderseekinll to compel FMC(a) to perform further response actions relatinll to the Siteor (b) to
. V

reimburse the United Statesforadditional costsof response if, priorto Certification of

Completion ofeach respective removal action or OUby EPApursuant to Paragraphs 65.a.-d.:

(I) conditions at the Site,previously unknown to EPA, arediscovered, or

(2) infOnnaDon, previously unknown to EPAt is received, in whole or in

part,

and thesepreviously unknown conditions or information tollether withanyotherrelevant

infonnaDon Indicates that the response actiOIll performed or to be performed are notprotective of

humanhealtbor the CnWoIUIlent.

101. United Statea' Post-eenjtjcatjon ReseryatjOD!!. Notwithstandinll anyother

provision of thisConsentDcc:ree. the United States reserves, and this Consent Decree is without

prejudice to, the right to institute proccedinp in thisaction or in a new action, or to issue an
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administrative order seeking to compel FMC (a) to pmormfurthcr response actions relating to

th~ Site or~ reimburse theUnited States for additional·costs of resPonse if, subsequent to

Certification of Completion of.each respective removal action orOU by·EPA pursuant to

Paragraphs 6S.a.-d.:

(1) conditions at the Site, previously unknown to EPA. arediscovered, or

(2) information, previously unknown to EPA. is received, in whole or in

part,

andthese previously unknown conditions Or this information together with other relevant

information indicate that theresponse actiOIW performed arenotprotective ofhuman health or

the environment.

102. Forpurposes of Paragraph 100, theinformation andtheconditions known to EPA

shall include only that information andthose conditions known to EPA as of thedate the relevant

Removal Action Memorandum or ROD was signed andset forth in that Removal Action
,

Memorandum 01' ROD fortheSiteindiOI' theadministrative record supporting thatRemoval

Action Memorandum or ROD. Forpurposes of Paragraph 101, theinformation and the
•

conditions known to EPA shalllnciude only that information and those conditions known to EPA

as of thedateofCertification ofCompletion of therelevant response action end set forth in the

relevant RemovalActlon Memorandum or ROD, theadministratiVe record supporting that

Removal Action. Memorandum or ROD,'thepost-Rcmoval Action Memorandum or post-ROD

administrative record fortherelevant Removal Action or ROD, or.inanyinformation received by

EPA pursuant totherequirements of this Consent Decree prior to Certification of Completion of

. therelevant response action.· .
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103. Qmernl reservations Qfrjabts. Thecovenants notto sueset fonh above donot

pertain toan~ otherthan those expressly specified in Paragraph 99. The United States

reserves, and thisConsent Decree is without prejudice to, all rights agalnstFMC with respect to

all othermatters, includinlbutnot limited to, the followinl:

a. claims based on a fail\lrll by FMC to meet a requirement of thisConsent

Decree;

b. liability arising from thepast,present, or future disposal, release, or threat of

release of Waste Materials outside of the Site;

Co liability for future disposal of Waste Material at the Site,other thanas-

provided in the Response Action Plans, the RODs, the Work, or otherwise ordered by EPA;. '.

d. liability for damages for injury to, destruction o( or losa of natural resources,
V

and for the costsof anynatura1IaOUlte clamap assessments;

.e. criminal liability;

f. liability forviolations offederal or statllaw which occurdurina or after

implementation of the selected response actions; and

i- liability. priorto Certification of Completion of a response action, for

additional response actions that EPAdetermines arenecessary to achieve the Performance

Standards-Removal ofthat selected rCmovai response action or thatEPA determines are

nceeswy to achIeve the Perfonnance Standards-RemediailD thatROD, but thatcannot.be

required punuant to Paragraph 27(Modification of the Work).

104. Work Takeover. Inthe eventEPA determines thatFMC has ceased

implementation ofanyportion of~e Work, is seriously or repeatedly deficient or latein its V
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performance of the Work. or is implementing the Work ina manner which may cause an

enda1\germelltJl).human health or the environment, EPA may asswni: the performance of allor

any portions of theWork as EPA determines necessary. FMC may invoke·the procedures set

forth inSection XX (Dispute Resolution),Paragi-apb 85, to disPUte EPA's determination that

, takeover of theWork is warranted under this plragraph.

105. Notwithstanding any otherprovision oftliii ConSent Decree, the United States

retains all authority andreserves all rights totake any and III response actions authorized by law.

XXIII. COVENANTS By fMC

,106. Covenant Notto SW;.Subjectto the reservations in Plragraphs 74and107. FMC,

, hereby covenants notto sueandagrees not to assert any claims orcauses Ofaction against~. • ~

United States with respect to the Siteand past, Interim andFuture Response Costs as defined in

thisConsent Decree, including, butnot limited to: '

L anyditect or Indirect claim forreimbursement from theHazardous Substance

Superfund (established pursuant to the Internal Revenue Code,' 26U.S.C. § 9507) through

CERCLA Sections 106(b)(2), 107. III, 112. 113 or anyotherprovision of laW;

b. anyclaims against the United States. includiitg any c1epartmtnt,'agency or

instnunenta1it.yoflhcUnitedStates under CERCLA Sections 107 or 113 related to theSite; or._... .

Co anyj:1afmsarisingoutofresponse activities at the'Site. Including claims bIsed on

EPA's selection of response actions. oversisht or response 'ai:tivitieS or apptOval of plans for such

. activities.

107.L FMCreserves;and this Consent Decree is without prejudice to, claims against the

United States. subject to theprovisions of Chapter 171 of TItle 28of the United States Code, for"

AR200127



125

money damap for injury or loss of property or personal injury ordeath caused by the negligent V

or wrongNl~o~ssion of any employee of theUnited States while acting within the scope

of hisoffice or employment under circumstances where the United States, if a private person.

would be liable to theclaimant inaccordance with the lawof theplace where theact oromission

occurred. However, anysuch claim shall notinclude. claim foranydamages caused. inwhole

or in part, by the act or omission ofanyperson. including any contractor, who is nota federal

employee as that term is defined in28 U.S.C. § 2671, norshall anysuch claim include a claim

based on EPA's selection of response actions, or the ovemabtorapproval ofFMC's plans or

activities. Thoforegoins applies oo1y to claims which are brought pursuant to anystatuteother

than CERCLA and forwhich the waiver of sovereign immunity is found ina~te other tha;D ".

CERCLA.
v

b. FMC reserves, and thiJ Consent Decree is without prejudice to. alldefenses which .

FMC may havewith~ to thematters reserved by. the United States in Paragtaph 103 and all

rights which FMC may haveagainstany Potentially Responsible Parties (PUs) with respect to

. such matters.

108. Nothing in thiJ Consent Dectco shall be deemed to constitute preauthorization of a

claim withint!Ie meaainl ofSection 111 of CERCLA. 42 U.S.C. § 9611, or40C.F.R.

§ 300.700($_~... .

.109. WaiyerofClaJms Aglljnst De Mjcmmjs Pilltje

a. F~C agrees not to assert anyclaims and to waive allclaims orcauses of action that it

may have forall matters relatinS to the Site, includinS forcontribution. againstany person where

the person'sliability to FMC withIClpect to the Siteis based solely onhavinl arranged for V. .
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V disposal or treatm~t, or fortransport for disposal or treatnlent,ofhazazdous substances at the

Site, orha~c:epted fortransport for disposal or treatment ofbazardous substances at the

Site, if the materials contributed bysuch pci-son to theSitecontainfnS hazardous substances did

notexceed the arcater of (i) 0.002% ofthc total volume of waste at~ Site, or (ii) no gallons of

liquid materials or 200pounds of Solid materials.

-b. This waiver shall notapply to any'claim ot cause ofaction against anyperson

meeting the above criteria ifEPA determines that thematerialS contributed to the Siteby such

person contributed or could contribute significantly tothc Costs of response at the Site. This

waiver alsosha1lnot apply Wi1h respect to anydefense, claim, Or caUse of action that fMC may

have against anyperson if such person asSerts • claim or cause ofaction relatilig to the Site •

,against fMC. Further, thiswaiver shalI notapply to anyclaim or cause ofaction referred to in

Paragraph 74above.

, 'XXIV. EWCTOF SEmEMENT: CONTRIBUTION tROTECIlON

'110. Exceptas provided InPeragraph i09 (Waiver of Claims Against De Micromls

Parties), nothing in thisConsent DeCree shall be ConStrued to c:reate anyrisJtts in, or srantany
< '

• •

cause of aCtIon to,any person IlOt • Party to thisConsent DecrCe. 'TheprCceding sentence shall

notbe constnlCdto waive or nUllify ariy ~ghU~ anyperSon rWt • sigMtorYto this decree may

have underapplicabte law. £X~t as prOvided inPeragraph 109(Waiver of Claims Against De

MicromisP~es), each ofthe partieS expressly reserves anyandall rights (iDcludirig, but not

,liinitCci to, ailY rightto contribution), dCrenses, claims, demands, and causes of action which each

Party may have withrespect to anymatter, transaction. or occurrenc:c relating Inanyway to the

Siteagainst any person nota Party hereto.
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Ill. The Parties agree, and byentering thisConsent Decree thisCourt finds, that FMC -..)

is entitled, 3S a£thc effective date of this Consent Decree, to proteCtion from contribution actions

or claims as provided byCERCLA Section 113(£)(2), 42 U.S.C. § 9613(£)(2), for matters

addressed in thisConsent Decree. Matters addressed in this Consent Decree are: Work actually

performed by FMC; PastResponse Costs of the United States; Interim Response Costs of the

United States; work associated with all prior response actions conducted at theSite; and Future

Response Costs of the United States.

112. FMC agrees that with respectto anysuitor claim forcontribution brought by it for

matters related to thisConsent Decree it willnotitY the United States in writing notater thm 60

days priorto the initiatibD of such suitorclaim.

113. FMC alsoagrees that with respect to anysuitorclaim forcontribution brought

against it formatters related to this ConscDt Decree it will notifY theUnited States in writing

within 10days of service of the complaint on FMC. In addition, FMC sha1l notitY the United

States within 10days ofservice or receipt of anymotion for sununary judgment and within 10

.days ofreceipt ofanyorder from a courtseetinl a casefortriaL

".

~ 14. Inanysubsequent administrative orjudicial proceeding initiated by theUnited

States for injunctive rel~e( recovery of response costs, or other appropriate reliefrelating to the

Site, FMCslJaJI DOt assert, and may notmaintain, any defense orclaim based upon the principles

of waiver,Ia~ collateral estoppel, issue preclusion, claim-splittinlJo orother defenses

based upon ~y contention thatthe claims raised bythe United States inthe subsequent

Proc:ccdinl were or should have been brought in the instant case; provided, however, that nothing
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employees, agents, or representatives with,knowledge ~frelevant facts concerning the • :

perfonnance of the Work.

116... FMC mayassertbusiness confidentiality claims coverini part or all of the

, docwnents or infonnationsubmittedto EPA under this Consent Dectec to Ute extent pennitted

by andinaccordance with Section i04(e)(7) ofCERCLA, 42 U.S.C. § 9604(e)(7), and 40C.F.R.

§ 2.203(b). Documents or information determined to be confidential by EPA will be afforded the

protection specified in40C.F.R. Part2, Subpart B. If noclaim ofconfidentiality accompanies

documentsor information when they aresubmitted to EPA or ifEPA has notified FMC thatthe

documents orinformation arenotconfidential under the standards of Section 1000eX7) of

CERCLA, Ute public maybe liven lCCess to suchdocwnents or information without further
, . . - .. ,- "

notice to FMC.

b. FMC may assert thatcertain docwnents, records and otherinformation are

privileged under the attomey-elient privilege or any other privilegerecoanized by federa1law. If. .
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FMC asserts such • privilege in lieuof providing documents, it shall provide EPA with the

folloWing: (&-).JU titleof the document, record, orinfonnation; (2) thedate of thedocument,

record, or infonnation; (3) thename and titleof the author of thedocument, record, or

infonnation; (4) the name and titleofeach addressee and recipient; (5). description ofth.

contents of the document, record, orInfo~on; and (6) the privilege asserted by FMC.

However, no documents, reportsorotherinformation created or generated pumuult to the

requiremcnu ofthe Consent Decree shall be withh.ldon thesroundl thatthey areprivilegceL

117. Noclaimofconfidentiality shallbe made with respect to any data, including. but

not limited to, all samplfn.. analytical, monitbring. hydrogeologie, sCIentific, chemical, or- .

engincerinldata, or any blhcrdocuments or informatiOll evidenCinl conditions at oraround tho •~ ..

Site.

XXVI. RSTENIt0N OF RSCORDS

111. Unlcu otherwise agreed ill writinl by EPA at its~I. discretion. until10 years

after FMC's receipt ofEPA's notification pursuant to Paragraph 65.e, of Section XV

(Certification ofCompletion), FMCshall preserve andretain all records anddocuments nowIn

its possession or control or which comeinto its poSSCSJion or control thatrelate in any manner to

the perform""C'lofthclWodc or liability ofany person forresponse aCtions conducted and to be
.- - - .

conducted a thillSi_ regardless ofany corporate retention policY to thecontrary. Until I0 years

afterFMC's receipt ofEPA'•.riotifieation pursuant to Paragraph 65.e, ofSectioD XV

(Certification of Completion), FMCshall also instruct its contractors anel agents to preserve all

documents, records, and information ofwhatcverldncl, nature or description relatinl to the

performance oftho Work.
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119. Atthe conclusion of this document retention period. FMC shall notify theUnited

States at least,!O '!"ys.prior to the destruction of any such records ordocuments, and, upon

request by the United States, FMC shall deliver any such records ordocuments to EPA. FMC

may assertthat certain documents, records andother infonnation arcprivileged under the

attomey-client privilege or anyother privilege recognized byfederal law. IfFMC asserts such a

privilege, it shall provide EPA with the foUowing: (1)the titleof the document. record, or

information; (2)thedateof the document., record, or iI1formation; (3) the a.ame and title ofthe

author of the document. record, or information; (4)the name and titleofeach addressee and

recipient; (.5) a description of the subject of thedocument. record, or information: and (6) the.

privilege asserted byFMC. However, nodocuments, reports or othCr information created 01'" . • :

generated pU1'SU8Dt to the requirements of the Consent Decree shall be~tbheldonthe ll'Ounds

that they arcprivileged.

120. FMC hereby certifies individually that, to the best orits knowledge and belief, after

thorough inquiry, it bas Dot altered, mutilated, 4iscarded, des1royed orotherwise disposed of any

records, documents or otherinformation relating to itspotential liability regarding the Site since

•notification of potential liability bythe United States or theState'or thC filing of suitagainst it

regardina the.Sitoandthat it hasfully complied with any andall EPA requests for information.-- -. .
pursuant to-SectiOll104(e) and 122(e) ofCERCLA.4.2 U.S.C. § 9604(e) and § 9622(e), and

Section 3007ofRCRA,42· t1.S.C. §6927.

XXVII. JiODCES AND St1BMISSJQNS

121. Whenever, under the termsof this Consent Deer=, writtennottce is reqUired to be
, .

given or a reportor otherdocument Isrequired to besentbyonePerty to another, it shall be.
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directed to the fndividuals at theaddresses specified below, unless those individuals or their

successors givo.aotice ofa chanae to theotherParty In writlnll. All notices and submissions

shan be considered effective uponreceipt, unless otherwise provided. WrittCD notice asspecified

herein shall constitute complete satisfaction ofanywritten notice requircmCDt of theConsent

Decree with respect to theUnited States, EPA, and FMC respectively.

A' t9 thoUnited Stat":

Chief, Environmental Enfotl:Cment SectiOIl
Environment and Natural Rcsolll'CCS Division
U.S. Department of1ustice
P.O. Box7611
Wash!n,itOn. D.C. 20044-7611
Re: OJ 1# 9O-11·2·372A

and

Wayne R. Walters, Esq.
SeniorAssistant Regional Counsel (3RC41)
U.S. Environmental ProtectioD Agency
RegionJU
1650ArchStreet
Philadelphia, Pennsylvani.1910~

ASIa EpA;

Bonnie Oross (3HS23)
EPA Project Coordinator
U.S. Environmental ProtectioD Agency
RegioD III' :..
1650ArchSfr~ IF
Philadelphfa;.PemlsylvaDia 19103

As tg fMC;

William G. Cutler
FMC Project Coordinator
173S Market Street, I~ Floor
Philadelphia, Pennsylvania 19103

AR200134
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John F.Stillmun, Esquire
Enviromnental COlUlSel
FMC Coll'OftlliclIr
1735 Market Street, 19111 Floor
philadelphia, PeMSylvania 19103

132
, ~.

. xxvm. EFFECTIVE AND TERMINATION PATES

122. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered bytheCourt. except u otherwise provided hmin. When FMC
. . ' '.

believes that theWork specified in the Consent Decree basbeen completed IJld the United States

bas been reimbursed by FMC Cor Ipplieable expenses under Section XVU of thisConsent·
, , .

Decree, FMC may petition the United States foragreement to terminate this Consent Decree. If
, .. :

•
the United States accepts thepetition. theUnited States IJld FMC shall jointly petition theCourt.. ,

v , fortermination oftheConsent Decr=. IftheUnited States rejectsthepetition. it shall explain its

reasons in writing.1Jld thedisputeEeSOlution procedures of8ectiol1 XX shallipply. 'l'ennination

shall notaffect theprovisions of Sections XXII, XXIlIancl XXIV.

•

,XXIX. REJ'ENllOH OF .JUJUSQlC'OQN

123. ThisCourtretainsjurisdictionoverboth the subject matter ofthis Consent Decree

andFMC (orthe durationoCdIe performance of the tenns andprovisions ofthis Consent Decree

forthepulllOStoCcnabling eitheroCthe PB¢esto Ipplyto the Court at any time forsuch lUrther.' .: '

order.~ lDdre1ief'u may be necessary or IppfOpriate forthe construction or
, ..... ' .

modifi~on ofthis Consent'Deaee, ortoetfeetuateorenforce compliance withits terms. or to
, . ., ~ - -. ..;

resolve disputes in accordance withSectiOI1 XX(DisputeResolution)h=of.
j' \ •

u
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XXX. APPENDICES

124. Thet, followina appendices areattached to andincorporated into this Consent

Decree:

"Appendix A" is the SiteMap

"Appendix B" ill a map of future landuse adapted from theNorth American Realty

Study

"Appendix C" is UAO 1II·90-12·DC. together with the Second Modification to UAOm.'

9O-12·DC

"Appendix D" is UAO m·91-4S·CC ,

XXXI. COMMUNJIY BEJ,ATIONS

12S. FMC shall propose to EPA its participatioa ill the commUnity relations plan to be V

developed by EPA. EPAwilldetermine theappropriate rolefor FMC under thePlan. FMC shall

alsocooperate withEPA ill providln. iDformation regardin. the Work to tho public. As

requested by EPA. FMCshall participate ill thepreparation ofsuch iDformation for

dissemination to the public and ill public meetings whicb may be heldor sponsored by EPA to

explainactivitiesat OE refatln. to thoSite.
...~.

XXXII. MODIFICATION

.. ..126. SdJedu!cs~ccl ill this Consent Decree forcomplctloa of thoWork may be
:' .

modificcl by.agreement ofEPAand FMC. AU sucbmodifications~ be madeill writins.

127. Except as provided ill Pazqrapb 27 (Modification oftha Work), no material

modifications shallbe madeto th~ provisions of thisConsent Decree without written notifieationv
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to andwrittclr approval of theUnited States. FMC, and the Court. Modifications to any of the

work'Plans~ed byEPA under thisConsent Dectee thai do nonnaterially alter the

requirements of those documents ~Ybe made by written agreement between EPA and FMC.

128. Nothing In thisDeciec sball be deemed to alter the Court's power to enforce,

supervise or approve modifieatlons to ,this Consent Decree.

XXXlD. LQOOlNQANnOPPORIUNlTY FOR MUC COMMENT

129. ThIs Consent Decree shall be lodged with the Court for a period ofnotlessthan 30

days forpublic notice and comment in accordance with Section 122(cl)(2) of CERCLA. 42

U.S.C. § 9622(cl)(2), and 28C.F.R. § '50.7. TheUnited States ICSen'eS the right to withdraw Of'
•

withhold Its consent Ifthe comments regarding the Consent Decree disclose facts or : • :..
considerations which Indicate that the Consent Decree Is Inappropriate, improper, or Insdequate.

FMC consents to the entry ofthisConSeDt Decree without tunher notice.

130. Iffor anyreason the Court shoUld dec:line to~ thisConsent Decree in the

form presented, this air=inent'1S voidable It the soledIsc:rction ofeither Partyand the terms of

the agreement may not be used u evidenceInanylitigation between the Parties.

XXXIV. SIGNAIQRJESlSERYJCe

In~ , Eidl1mdersi&DCd Iq)I'CSCntative of FMC and the Assistant Attorney Oeneral for
......'_...

the EnWon~~Natural Resources Division of the Department of Justice certifies that heor

she 1s.1WIy~~ to enterInto the terms and conditions of this Consent Decree and to

execute and .legally bindsuch Party to thisdocument.
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132. PMC.bJ apes lIOtto oppoa enUy ofthil CoIlJalt Decree bJthiJCourt cr to

cbal!enal"pnnibiOQofthlaOweat Decree WI1eSI theUnited Statahu notiJiecl FMC ill

writia. thatit noIonia supports enIzJ oItho ConseDt D=ee.

133. FMC1ba1I~. OD tho ettacMd sipatun pap. thoname. address ml

teJepboaiD~ofIDagcatwho illUihorIzecI to ICcept .me.oIpcac:eubJmail OD behalfof

FMC witfl mpccI to IIImllta'l u1s1n, under 01'reJadn,to thfs CanlCllt Decmt. FMC 1lereb7

IpPelIto 1CCepI'" ia thatm......to wai....u.fhrmaI *\ice~ sc&fortls ill. . .

RuJe 4 of12»recllal Rut" ofQvil1'n:lcedlnmllIl7 tppIkUlllacaI ndcs ofthlaecn.t

IJICIudiD&.buI DOl HmftId to. service 01...un~,

' ..
•

1fJ-· .
SOORDEREDnnCDAYOP (P,'/". ,1~

(1:::.:::::::: "',
• •

". . .

• TlUlCO"-~ I

,.alGAlLiiirI)~ CU.1,.*." .!cu.' . I
. !...
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13.2 As provided by the Ord.r, EPA .xpressly reserv•• its right
to disapprove of work performed by the Respondent and reserves
its 'right 50 request or require that the R.spcndent perform

, response a~on. in addition to those required by this Order. In
the event that the Respond.ntdecline. to perform such additional
actions, EPA re.erves the right to undertake such actions and
seek reimbursement of the cost. incurred. EPA retains the
authority to take enforcement actions, including actions for
monetary penalUe.,for any violaUon of ,law, requlation, or of
this Order. Such enforcement actions may includ. actions for
violations of this Order pursuant to Sections 105(b) (1) and
113(b) of CERCLA, 42 U.S.C. II t505(b)(11 and 9513(b). 'ailure
to comply with this Ord.r or any portion hereof without
.uffici.nt caus. also maysUbj.ct R.spondent to civil p.nalties
of up to $25,000 a day and/or punitive damage. in an &IIIount up to
three time. the amount of any cost. incurr.d by the UnitedState•
... a re.ult of such failure, pursuant toSectiona 10'(b) and.
107(c) of CERCLA,42 U.S.C.'U taO'(b)and ta07(c). In addiUon,
EPA reserve. the right to,und.rtake reaoval and/or ,remedial '
actiona at any ti•• that such action. are appropriate under the"
NCP and to seek reimburse.ent fOr any cO,at. incurr.d.

•

XIV. HgfUXgTXQH or PEW "

14.1 The Re.pond.nt, through it. Project Coordinator, Shall
notify EPA of any d.lay or anUcipated. 'delay in achievinq
compliance with any Z'equire.ent of this Order. Such noUficaUon
shall b.. made v.rbally a. 800na. po.albla, but not' later than
two (2) busine•• day. aft.r ".pond.nt b.com•• awaJ:'e of any such
delay or anticipated d.lay and in writinq no later than .ev.n (7)

,day. after the Re.pond.nt-Ilec.... aware of .uch delay, or ,
anUc1patc4 d.lay•. '1'ha "dtteftnoUce ahall describe fully the
nature of the delay,' ~':z'Hsona the delayia b.yondthe '"
Respondent'. control, Uappropdau, the actiona that have
and/or "111. be taten to attigate, prev.nt and/or .uilllze further
delay, the antlcipated lenc;tb of the 'd.lay and the'till.table
accordin~'t.ck.Vh1chthe actlona to '.iUgate, prevent and/or
.•inilllle tbadelay ,"111 betaten. The Re.pondent .hall a40pt all.
reasonab~MUUre.:to.voiC! orainlllll. any .uch delay. .

" -,,'

15.1 . Hothinq in thl. Order.hall constitute or be con.tned a. a
rele..e (1'011 any clalll, cause of action or deuncl in la.. or
equity against any penon, fira,partnenhl,p, C?r corporation not
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bound by this Order for any liability it may have aris1n9 out of
or relatift~ any war to the qeneration, .toraqe, treatment,
hand11n9, transpo~at on, release, or disposal of any hazardous
substances, hazardous wastes, pollutants, or contsminants found
at, taken to, or taken frcli the Site. .

15.2 This Order doe. not constitute any deaisionon
preauthorization of tunds under Section 111(a) (2) of ClRCLA, 42
U.S.C. Section 9611(a) (2).

XVI. 0'1'HD APPLICABLI LAWS

11.1 All action. required to be. taken pursuant to this Order
shall be undertaken in accordance with the requirements of all
appl1ca1:lle local, state, and rederal laws aM J:89Ulations, as
required by the NCP. . .

16.2 compliance with thi. Order shall not relieve R••pondent of •
the dUty. to comply with any rederal, state or loc:al law except a.'.
expre••ly provided in CDCLA, the NCP, or this Order.

XVII. EWC'l'm DATI AND StmsEOYENT MODIlICATION

17.1 The effective date of thi. Order shall be the date on which
it is received by the Re.ponden~.

17.2 Any report., plana, specificationa, schedule., or other
. sumaiss1on. required by this Order are, upon approval by UA,
incorporated into this Order. Any non-aompliance with such UA
approved report., plana, apecificaUona, schec1ule.,· or other
submissions shall be conaic1ered non-eompUance with the
r8quiruenta of thia Order. .

17.3 No-ht,.,..l a491ee, gulc1ance, SUCN..tlon. 01' cODent. by
UA req~nport8, plana, specification., schedule.1 or other
subm1a.ionilltr~the h8POndent 01' the requlrnenta of th • OrcSer
will be ........tnecS aa re11...,ing the Re.ponc1ent of its obl1qation
to obtain fonal approval when required by thi. Order.

mIl. WBILIn or THI WITED STATgs S;OYDNMEN'f

18.1 Neither the united State. Government nor any agency
thereof shall be lia1:l1e for any injurie. or damage. to persons or V
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property ~~~ultin~ trom acts Or omission. ot Respondent, or ot .
its employee., a;ents, .ervants, receivers, successors, or
assiqn., or ot any persons, inc:ludin~, ~ut not limited to tirms,
corporation.,sUbsidiarie., contractors, or consultants, in
carryin; out activitie. pursuant to this Order, nor shall the
United State. Government or any a;enc:y thereot ~e held as a party
to anI contract entered into ~y Respondent in carryin; out
activ ties pursuant to this Order. . .

• , 1 •

XIX. CERTIFICATION or COMPLIANCE

19.1 My notice, report, certification, data pre.entation, or
other documentsUblllittedby' ae.pondentunder,or pursuant to this
Order, which discusses, Cle.cribe., demonstrates, or supports any
tindin; or make. any representation conc.rnin~ aespondent'.
compliance or non-compliance with any requirelllentCs) ,of ~i.
Order shall be certified by a corporate officer of the
ae.pondent.

19.2 The certification required by paraqraph i9.1, Gove shall
~e in the tollowin; form: '

. '

-I certify that the infprma~ioncontainedIn or
.. accompanyin; this Cspecify type ot sUbmission) is

true, accurate and cOlllplete~·

Siqnature:
NameCprint'")-:---------Title: _

xx. OPPORTQHJTY TO comB WITH
EPA NIP NOTICE or INTENTION TO COMPLY

aO.l Jroi:-latar than three(:J) bu.iness Clays atter the effective
date of tJIIit. order, IKe ay conter with EPA to discuss this
Order. I'i'S conference is not an a4versarial hearinq or part of
a proceecU_to cballen;e thb Or4er, and no official
stenoqrapbl0 rec:o~ of such conference shall in kept. Any
request for a conference shall be ade to the EPA Project
Coor4inator identified in lection 9.1 &boYe. '

20.2 Within five (5) bu.ines. 4&1. froa the .ffective date of
this or4er, Respondent shall not fy the EPA Project COor4inator
in writinq Whether or not the aespon4ent inten48 to comply with
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the terms of this Order. A tailure to provide such notice shall
be deemed to be a decision not to comply with the terms of this
Order, and a violation of this Order. .-

XXII. apMtNtSTBATIYI REQORD

22.1 The Administrative Record of this Order is in the custody
of the EPA Project Coordinator and said record will be made .
available for inspection upon .reasonable request.

XXIII. t:RMXNATXON AND SATISFACTION

.

23.1 The Respondent's obliqations to EPA under this Order shall
terminate and be deemed satisfied upon the Respondent's receipt
of written notice fro. EPA that the Respondent has demonstrated.
to the satisfaction of !PA, that' all the terms of this Order have
been completed.

v

FEB a 19tV
BY: DATB'_~ -.-

~
n B. EX' ckson

. qional Administrator
Reqion III
n, S. Environmental Protection Aqency

•
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IDIBIT "C"
. Scope of Work

Waste Water Treatment Plant
Avtg..rUlers Site, Front Royal, Warren County, Virqinia

B&ckqround:

. The. Avt.x Fi!:lera 'Front Royal·· Plant shut, d~wn its operations
. on NovemJ:ler 10, un. On that :d&y, all operations at the waste
water treatment plant (WWTP) and manufacturinq facility ceased.
The oriqinal plant desiqn used an activated aludqe' treatment
system. Thi. was appropriate 4urinq the time the plant operated
due to the presence of waste stream. that contri!:luted to a hiqh
!:lioloqical oxyqen .demand (BOD) that .ustained the activated sludqe
proces.. Upon plant shutdown, all proce•• waste .treams ceas.d.
Therefore no further hiqh BOD waste was qenerated. Accordinqly,'
the plant went septic within days. No alternate on site treatment
sy.tem . for wastewater was availa!:lle. To .~urther complicate
,matter., a pre-exi.tinq PCB contamination pro!:llem exi.tedwithin

" ,the infra.tructure of the. facility. '•. . ,. ,

The Avtex Fi!:lera site contains over 120 acre. of industrial"
wa.te water ,.urtace impoundments (SI). ,The.e ·SI. ara linked~.

toqether'to allow qr.vity flow·. toward. the emerqency laqoon".
Durinq normal plant oper.tions this flow was periodically, pumped
into the WWTP for treatment prior to di.charqe. Upon identifyinq
the PCB contamination problo on-Bite, the .torm water outf.ll '003
v.. blocked in order to prevent PCB di.charqe. This flow vas
directed into the emerqency.laqoon. Thes. laqoons bad already
cont.ined process wa.te. and are hiqb in .ulfates, zinc, cadmium,
chromium, lead, carbon disulfid., oil and qreas. and in certain
circumstance. biqb BOD as a re.ult ot the pre.enc. ot cellulo.e.
(reference ExhUlit -D-)

,
~ EPA and the CO-onvealtbof Virvinia bavadetemined that an

uncontrolled or untre.ted di.charqeot th.... wast. wa.tera pre.ent.
a .erious threat to the pUblic health or the environment.

Actions taken.by IPA to date:

..... In oJLfS.rio prevent:.nr 4ischarqa into the Shenandoah River,
EPA haa 1D1~te4 aM. cont nue. to maintain a pumpinq operation
vher. coll~water and normal·!:la.in drainaqe i. pumped back to
the SIs tba~ bve .toraq. capacity. As ot January 2, 19'0, .tored

. water h.....enti.l1y reached the .toraqe capacity of the II.. The
. Bituation baa reached the critical ataqe. EPA initi.ted a .amplinq
and treatability effort immedi.tely upon clo.ure of the facility.
While this effort ,ia .notyet c~plete, enouqb i~formation exi.t.

"
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to allow on-slte treatment to continue. EPA'S short term 90a1 is ~
to treat ancl elischarge' water at a rate SUfficient to maintain
free~oarcl anel storage capacity in the SIs. With the assistance of
the Virql~Wate~Control SOarel (VWCB), EPA is presently treatin9
water on the site.

The results ot EPA's evaluation to date, 1ndicate that a
cOmDination ot physical/chemical treatment is approp&"1ate. The 90a1
ot the treatment syste. will ~e to reduce total suspendeel solicls
(TSS), aeljust pH, reduce ainc, anel othe~heavy metal concentrations
anel remove PCBs. The COllllllonwealth of Virqinia has developed
discharge crlteria (ARARS) tor this treatment syste.. (see Exhi~it
"Oil) EPA has determineel that the existing operation treatment
systell has compliecl and can comply wlth the.e standarels.

In compliance with this Order the Re.pondent shal11

1. Heet wlth EPA on-site within five (5) days of the
etfectlve date of thls Order to coordinate an orcler1ytransltlon
trom EPA operation ot the existinq wastewater treat plant to FMC
operation,

2. COllllllence operation Of wastewater treatment at the Avt,x :
Site wlthln tventy-one days (21) of the on-slte meetinq w1th EPA,
with the goal of estGl1shing an4 maintaining a free~oar4 level ot
tvo (2) feet in sulfate Basins 1-4, 41 an4 emergency lagoon, where ~
ach1evGle,

3. compiete a full scale traatGllity stUdy to determine
the most effective treatment metho4' for' wastevaters in Sulfate
Basins 1-4, 48 an4 eme~ency lagoon,

4. Wlthln fourteen. (14) day. of the meetln9 cle.cri~e4 in
paraqraph 1 Gova, s~ut a deta1184 Work ~lan that w111 evaluate
tt.& following conceptual de.l9ft cdteda for the treatmeltt of
wastevaters froa Sulfate Ba.ln. 1-4, 41 ancl emergency lagoon ln the
wwrp vhlch lnclude. at a 1I1n1mwat .

a. A wwrp de.l9ft that wl11 attain the qoal of two (2)
fee1= ot freeboard in the on-slte surface

.. bpc:nmdment., where achlevGle,,

b":~'~ U•• ot existlng WWTP headvoru fOr pH a4justment,

Co 14411:ion of an alkaline material for pH a4justment
an4 optimum flocculation, .

40 It appropriate, use the on-sito primary clarifier
for inltial .ettling, .

eo It appropriate, use WWTP Wlits to meet desiqn
requirements tor residence time ancl .ettling,
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f. If appropriate, perform hnalclariti~ationfor TSS
reduction,-_.

. " ;.! "

q. 'If appropriate, perform ..nd filtration and
polishinq vith activated carbon to meet orqanic
contaminant discharqe criteria,

h.A schedule for the expeditious implementation of
. "the vork plan.

, 5. 'Implement the EPA approved vastevater treauent ,system
as set forth in Section Vlllef this Order,

••plan that
Plan,

, '
Develop and implement a .ite specific Health and Safety
i. consiBtent vithEPA'••x1stinq Site Health and Safety

7. Treat effluent to. the qreatest extent practicable to
standards set forth in the attached ARARs,·usinq detection limit.
estabUshed by Be.t Developed Avallable Technoloqy (BOAT) and EPA
approved analytical procedure•• (se. Exhihit -D-). .'

., " ~.

~' ,

.'''.

...:,.:..,.
" ,~.

, '

: f'

-"., .
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EXHIBIT 0

Virginia Water Quality criteria exist tor several ot the OCF
paraeter.. They are pheneal, cyanide, and the lIIetala. The lIIasS V
equation will be employed and limitations impo.ed al neces.ary tor
the.e paraetul.--.,
D lIIax !ttluen~ L!lIIit • [(155.17 + Qe)(Criteria) - 155.17
(Iackqreaund») ~ Qe

Where 7Ql0 • 155.17 HCD

PrOll previOua analysil of Store~ data .tor the receiving stream,
the feallowing back91:ClUZ\d concentration. will be employed, lead 5.5
ppl:t and dna 22 ppb. All other paraeters have not been lIIeasured in
the effluent or ar. qeneral1y below the Kinimua CetectionLeve1
(MOL) • Th. maxilllUll Qe ot 7.5 HQD will be emplcayed tear this in1tial
analysis. . .

D Max Iffluent Limit. [1'2.57Ccriteria) - 155.117 CBack91:0und)] : ~5
• 21.5a,ce) - 20.5a, CI)

Lead • 21.5a'C5.,) - 20.,a'C5.5) • 14.17 ppb < !A~
Pheneal • 21.,a9Cl) - Zero. 21.5' ppb < !A~, DI
cyanid•• 21.sa'c5.2) - Zero. 112.78 ppb < !A~
Chromium • 2~.,a'C'12) - Zero. ',75'.'7 ppb > 1110/2770 C!AT)
copper. 21.51'C18.2) - Zero. "4.7. ppb <~ =
Hick.l • 21."'(1".7) - Zero. 3,02'.' ppb > 1,"0, < !At MIX
*Arlenia • 21.51'(190) - Zero • ',120.' ppb Hot ocpsr GUideli"e

Puaetu V
*Cadlllium. 21.sa'(1.7) - Zero. 3'.a ppl:t Kot OCisr GUideline

Puaeter

*Ac1cS1'e..e4 by Supertuncl It.O.D., but not dete~e4 in effluent samples
(Cd) or pre.ent in lev.ls ot WQS concem CAa).

EXampl.. At a di-=arq. level eat 1.0 HCD the equation becomes.
Cfor tho•• < !AT) .

D Max. Iffluent LtDit. [15•• 11CC1:it.) - 155.17 CBact»)
Lea4 • 151.11(5.,) - 155.17(5.5) • "." ppb <~
Phenol. 151.11(1) - Zero • 151.17 ppb > 15/2. C!AT)
cyanide- 15'.17(5.2) .812.08 ppb > 420 < X.
eo~. 151.17(11.2) • 2,'42.29 ppI:t > 145Q < OK
Ar.U1lit- 15t.17(UO) • 21,572." ppb, HIA
eaai,..- 15'.17(1.7) • 255.tt ppb, KIA

O~ thotIe para.tua lWte4 by the OCl'S' guideUne. vbic:h have
~Si eanly a fa" have I)e. dete~e4 1n the Arta vutavatu (nw,
laCJClCln, or effluent). Of regu1atoZ7 concUD u • • ino, copper,
cyanide, .1eaeS, anct phenol. Aa notecS befor., Ulen10 ancS cada1a were
.ddrellecS by the rec:orlS of dac1l10n, but only c:ad:a1UJl au be ot
ceancem .a a re.ult of the lew inltre.. chrOnl0 criteda Ceven thouCJh
SWCB analy••• have neve det.~.d ita prelenco in the effluant.

V
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Paqe 2

. Baa.a-an the pr.c••dinqanalyai., additional .ffluent
l1m1tationa vill ~e add.d to the limitation. matrix. Furth.r,
.fflu.nt 11mitationpaq•• for tha r.ma1n1nq ccpsr param.t.rs have
~••n d.v.lop.d. Th••a paq.s vill contain .fflu.nt.limitations
.xpr••••d in t.rms of conc.ntration and vill apply to any l.v.l of
d1scharq. up to 7.5 HGD. Tha monitorinq fr.qu.ncy of onca/year v1ll
apply to cUscharqa volWll•••qual to, or 1... 1:han 7.5 HGD.

i P ..

Bacausa tha discharqa from this sita vill ultimat.ly ~a 1:ha
rasult of a rem.dial.etion, tha staft r.comm.nds 1:hat tha
r.m.diation qoal. concamin; qround vat.r quality also ~e includ.d in
the propos.d, or.any s=s.quant order bsued to nrc or ,other JUt •

•
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Page 8 of

A. EnUJENt L1IIlmr.IatS AND~~

1. DJrln.J the pedal begin'dBJ with the init1aticn or diJIcblm;Je and last1n:J mtil the CXIIplet1m or the
X tie] -=:tJ.vit.tes, the qJ8latca: is IBlt:tIarized to dtee:hggla tlaI outtaU(s) eerial ruriIer(s) 004 
CAJt1'all at fiJIB1 unt of'lm tS1m1tc tum_lIt plant, at a ..."••~ '\'Ob of 7.50 IIOD.

..
&role '1'IrpeFr!gJencv

am dt"'tg I ,." _ lDlted anS .mtoNd at cut:fal1 OCM _ the peudtt. .. IIpeC1fied~

palm~ MBMA I4riU8l'lq§ RfY!!IRf.Ht)ffS
.: . otic Ql1ta 'f!R'dM '

ltJfDIY It1/l
aajthly lmL "'fly "'X, .'1IIJtbly Am, Pltly ...........,,.. .. ... 22 59 ~ Grab

1myladtd1e .. .. 96 242 ~ Grab_. • ... :rI 136 ~ Grab
hi'm Not'*"bJarida • .. 18 38 ~ Grab
O!lttdxtl • .. .. 15 28 1tyear Grab
1,2,.. - 'lr1cN'od6ltale • ... 68 140 ~ Grab
11ftN'ti14 'Clbwa • .. • 15 28 ~ Grab
1,2 - DIm'" wtl.... • • 68 2U ~ Grab
1;1;1-"· 'rdm1ou.11_ • • 2l 54 ~ Grab
n M-a.'__ .. .. 21 54 1tyear Grab
1,1 - DlmJ·pwtl.. • • 22 59 ~ Grab
1,1,2 - '!rI""'··'elJw. • • 21 54 ~ GraIJ·

a.J.ca:'.' '.. • .. 1M 268 :an-r Grall.
CJIlan·8'· .. • 21 46 JtY-r Grab

:t» 2 a,"iCJ(l&iOl ... • 31 98 1tyear Grab

:::0 1,2 - DfdlJ.ed&... • • T1 163 1tyear . Grab

N 1,3 - DlmJ8F ct:& II. • .. 31 44 ~ Grab

0 1,4 - DldtJ'id:&_ • • 15 28 1/Y8IIr Grab
0 1,1 - DlmJ.. cwt:ts:tJ- • ... 16 25 ljyear Gl1dj

1,2 - 1\:. "cft"ii\J8tlttlen8 .. .. 21 .54 1/Y8IIr Grab
U1 2," - DlmJ..q:twDJ. . • .. 39 112 1/Y8IIr Grab..... "1,2 - DI...." ''4*qa- • .. l!53 230 1/Y8IIr Grab

2. 'DIe dt«fvmJli .-u. haYe a PI wlua tIetI ean 6.5 and 9.5 at aU dws and 8hII1l a. ..utonlli Q'DI per
dl/lf by grab :»1••

3. 1banI .-u. be no disl:t1arga of tlCllltJng ..J ida or visible~ in otber tJlan trace lIBMlts.·. ,



9S
IO

O
ZH

V
W

N
•

•

~
r

-tt
li

-
;
.

II
U

I.
'i

f.l
!

i
'.'

.
,J

.
Ij

~
I

-
.
~

Ai
.

R
l

»
»

".
,:

-I
U

i..
~

-
t

..;
P

&
~
g
"

i
r
'\

f
~

~
~I
i

H

!
..~

.
..
i
·
,

.
.
.
,
'
.
I'

I
il

l
•

E:
.
.
.

.
.

~
t
t
~
~
~
~
~
M
~
H
H
H
H
M
N
M
H
M
~
~

!

!
0

I
i
i

I c $l,

f"
\

II
II

I~
II

II
II

II
II

II



) v

IN THB MAftER ora

Avtex ribera Sit.

FMC Corporation

RESPONDENT

Proceedin9 Onder'Section 10. (a)
of the Comprehensive
Environmental Reeponse,
Compensation and Liability
Act of 1,.0(42 O.S.C. SUo'(a»
as amended J:ly the SUperfund .
Amendments and Reauthoriaation

'Act of 1"', Pub. L. No. "-4",
100 Stat. 1.13 (1"')

I

a
a
I
I
I

Docket Ho. 111-'0-12-DC

,,

MODUICATION KO. 1 '1'0 TO
ADJlIMIS'l'ltATIW ORDER roa UIIOVl.L

U!lPOKSI AC'l'mTUS DATED IPBVABY 2. 122Q

~. .
Havin9 detUllJ.ned the nec:..eity for 1aPlaantation of

response activities at the Avtex ribera SU~tund Site in Front
Royal, vi~1nia, the United nat.. Envuomaental ~otection
Agency (-UA-) i ..ue4 an Adainiatrative Ordn- con..ponding to
EPA Docke~ Ro. lII-'O-12-DC to the &!)ove-captioned p~ on
Februar,r 2, 1990 C-Adainiatrative or4ez-). Pursuant to Section
10'(.) otth. COlIPreheneive EnviroNlantal Response, Co.pens.tion
and Liability~ of 1910, .. amended (-CDct.A-), U V.S.C. S
,.o'(a~~ !P~ hezeJ:ly modifie. the Adainistrative Ordez a. follows:

v
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I. Moditication

A. Ixhlbltc of the Adainl.trative Order i. hereby MODIPIED
to adeS p:cvl.loM 5••• and 5.b. ' . .'

5.a. A varlance fro. th. ainlau. two-foot freeboard deslqn
specific.tion, requirecS l:Iy Section 4•• ancSiapl..ented pursuant
to Section 5, may be neces.ary durinq the a..edi.l Inve.tiqatlon
fl.1d work to .upport prop.r ...plinqof the sUlfatel:l.sln••
Prior to ...plinq ae.pondent .hall .Ubmit a workplan whlch
contains propo.ed freeboard;levelC.) to IPA for approval a. set
,forth ln Sectlons '.4 and •••• Upon approval l:Iy EPA of the
workplan and the fre.boarc1 level C.) a variance frOll the 1l1nilllWII
freeboarc1 leVel will I:le 9%'&nted for s..plinq ot sulf.tel:laains
No•• 1,2, 3, 4, and 4 E ln accordanca wlth the Pinal Work Plan
datad February 1993. The ainimu. two-foot freeboareS requlrement
may, how.ver, only I:le axc••deeS in one I:la.in .t • tiae.

(11)

(1)

5.1:1.
(30) days
ba.ln••

The foUowinq' lnfo~atio~'hail~ .ullaltted thirty
prlor to decr.a.lnq.the fr••bo~reS in the .ult.t.

Th. Daunt of tn..boarc1 .xpect.eS to I:le uintainecS
ln the l:IaslnC.)eSurlnq .aaplinq a~iviti•• ancS an
explanation of how the freel:loareS wa.c1etanlined.

udnq the .~ll1ti~q rdnfall data, d.tU1l1n. how
much the level in the .ulfat. basin. will be'
rai.ed in the evant of sea.onal r.infall.

Cili) Ic1entify the .ourc. of the water to be .c1deeS to
the sulf.tel:lasiNl.

Civ) A contlnqency plan whlch .hall addr••• control. to
be !apl...nted to pr.v.nt ba.1.n overflow and
r.l.... to tha Shenandoah aivar vbil. tha alnimu.
two-foot fr••boarc1 i. not be1ncJ ulntain.eS. The
plan .hall .1.0 inclucS. provlsloM for
notlfic.tion of .ppropri.te fed.r.l, .tate .neS
local aq.nc1.. aneS count.ra.a.ur.. to be
1Ilpl..ented ln the .v.nt of • r.l•••••

8. .'rhe. pl1nq .ball be completed as exp.dltiou.ly ••
po••lbl. &D4 pondent .b.ll,' to the aaxiaua ext.nt pr.ct1c.l:lla,
conc1uct the pllnq actlvltle. ln e aanner vblcb wl11 pr.v.nt
rel••s•• to the riv.r.

C. ' Upon coapl.tion of the supl1nq, the varianc. 9%'ant.d in
. 5.a aboV' .hall terainat. and the two-foot freeboard r~ir...nt
in Exhibit C.5 1. r.inatated.

D. Para9%'.ph t.l of tha-AcSaini.tratlva Order 18 ~DIrIID to
identify a new IPA Project Coorc1in.tor•. Tbe Project COOrc1inator
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tor EPA 1s:

Bonnie GUy Gro•• , ae.edial Project Kanaqer
U.S. Environmental Protectlon Aqancy

---VA/W SecUon (3HW41) .
. 841 Che.~nu~ Buil4inq

Phila48lphia, PA 19107
(215) 517-04\11

II. LIMITATION ON MOQIlleATI98

!XC8P~ as o~ervlse state4 hereln, nothinq ln thls
Modification No. 1 shall alter or otheriise affect any tera 0.1'
condi~ion S8~ forth 1n the Adm1n1stZ'a~1veOrder.

,.
III. uncuVJ pm

This Modlfication No. 1 1s affect1ve on the date ~at it is
5iqn84 by ~. Act1nq a_q10fta1 Adminlstzator, EPA Req10n III.

~~,cc"c~~· '.

r Stanley L. tasiovsJcl
Ac~ing ae iona1 Administrator
u. s. Envlronmenta1 Protection Aqency
aeq10n III

Date

AR200161
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- BEFORE THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

.: . REGION III

IN THE MATTER OF:

Avtex fibers Site

.
fMC Corporation.

Proceeding Under Section 106(a)
of the Comprehensive Environmental
Response. Compensation. and
Liability Actof 1980. as amended.

.42 U.S.C. § 9606(a)

v

Respondent

. Docket No.III·90.I1.DC
,>' ••

. . I hereby C8rtlfl/ that !he
.wlth'n Is a.true andcorrect c""oy
ot the origInal Ad Inistratlve .
Crd tiled in ttl atter.

R presentatlv tor the U.S.. .
enVironmental Protect/on AttlOlrlJ"u
.Region III . . ~- ...,.,

SECOND MODIFICATION TO THE
ADMINISTRATIVEORDER FOR REMOVAL .

RESPONSE ACTlYJIIES DATED FEBRUARy 2, 1990

v

, ,

Havina determined the necessity for implementation of res~nSe activities at or relating to the
Avtex Fibers Site in Front Royal. Warren County. Virginia. ("the Site'') the United States
Environmental Protection Agency ("EPA"). issued an Adniinistrative Order ("Order")
corresponding to EPA Docket No. 1U·9O-I2·DC to FMC Corporation ("FMC' or " Respondent")
on February 2. 1990. Pursuant to theOrder. FMC Corporation has operated a Waste Water
Treatment System at theSite from 1990 to the present. Pursuant to Section 106(a) of the
Comprehensive Environmental Response. Compensation andLiability Act of 1980. asamended.
~2 U.S.C. § 9606(a). EPA hereby'modifies sectionIIi ("Findinss of Fact'') and Sectionvtu
(.. Work To BePerfoj'tned") and btherpertinent ~tionsof the Order as follows:

'" t .-" .. " "c"

, .-1. Modifieatigo
,', "

Section III "FINDINGS OF FACT" is modified by addins paragraph 3.36.

J,36Since EPA began its response acti~ns at theSite. it has. among numerous other cieanup
activities. removed anddisposed of otT·Site hazardouS substances andsoilsconlliining hazardous
substances. EPA has treated hurtdrecfsot'thousands ofaallons of water contaminated with
hazardous substances which have collected throughout theSite in various structures. Since'989.
the EPA has issued action memoranda requesting funding to respond to the threats posed at the
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Avtex Fiben Site Docket :'010. 111·90-1 ;l.DC

Site. Accompanying these memoranda were determinations by EPA that the Siteconditions
presented imminent and substantial endangerments to the public health. welfare. or the
environment wnlch warrante~ the removal actions proposed to be taken by the Agency. On
September26. IQQ7 EPA again determined thatconditions at the Site continued to meet the
criteria for removal activity. In order to addresschemical threats at the Site which had become
exacerbated by the continued chemical and physical degradation of theon Sile structures. an
EPA On SceneCoordinator("OSC") has beenconducting removal actions. responding to the
numerous threats posed by the remaining chemicals and hazardous substances within the Avtex
facility. On or ab9ut October I. 1998 the EPA and FMC agreed that FMC would take over
removal actionsat the Site. EPA issues this Modification No.2 to theOrder to facilitate and
implement rheorderly transition of removal activities from theOSC to FMC.

Section VII("WORK TO BE PERFORMED" is modified by adding the following new
paragraphs.

v

8.13 Respondent shall remove wastewaterexistingat rheSite.as of the date of this
Modification No.2. generatedduring EPA's past removal activities to the on-Site Waste Watt!r
TreatmentSystem. The water to be removed shall be handled in conformity with the treatment .
standardsand proceduresset forth in the Order includina. but not limitedto, the Applicable or •
Relevant and Appropriate Requirements (..ARARS'')set forth in Exhibit "C". The waste waterto
be removed is located in .the Spray PondNorth. the Decontamination Basin. concrete holdingJ
tanks east of the Decontamination Basinand the Soft WaterPumpHouSe Tanks.

8.14 Respondent shall minimize the potential for release of hazardous substances from 6A
Viscose Cellar to aroundwater by:

(a) Discharging waste water from 6A Viscose Cellar to the on-SiteWaste Water
Treatment System in conformity with the Order:(b) Removing contaminated debris and
solids. if any are present. from 6A Viscose Cellar to the EastStaging Area; and (e)

. storing such debris and solids.

8.15 Respondentshallremovesolids and sludges from wastewaterstorage areas, including the
Spray Pond !0UtIL tIieSpray Pond Northand the Decontamination Basinand associated concrete
holding tankJ easlofthe Decontamination Basin. Soft WaterPump House Tanks northof the
Decontamination Basin, and No.2 PressingBasement. Thosesolids and sludgesshallbe
removed to the East Staginl Area and managed in a mannerwhich prevents precipitation from
coming in contact with them.

8.16 Respondentshall determinethe extent of PCBcontamination on the outsidemez:zanine
level of the PowerhouSe and removethat contamination to levelsspecitied in EPA's PCB Spill
Cleanup Policy at 40 C.F.R. Part 761.SubpartO. Fieldscreeninl methods. such as
immunoassay or other appropriate lt1ethods. may be proposed to EPA for use in completing this V
task. EPA will review the proposedmethodand either approveor disapprove its use. If
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approved. the Re~ponden~ shall use q~ality assurance. quality control. and chain of custody
procedures for thissampling method In accordance with the manufacturer's instructions rath
than those speei lied in Section Xof thisOrder. er

8,1 7 Respondent shall manage viscose solids located in the East Staging Area ina manner that
'. prevents. to,theextent feaSible. theirmigration from. thatarea. ., .0 • . ' ",

,~, .', - - : t,:. _. .c' ~ ". c- .~, ,-,

8.18 Respondent shall covercontaminated soilanddebris piles lacated in the S~ging Areas to
prevent water from coming irito contact with thestaged soilanddebris until thatmaterial is
removed from the Site. Any leachate from thestaged soilor debris shall be managed in
accordance with the provisions of paragraph 8.20. below. The materiai may be consolidated to
limit thearea which must be covered. Respo.ndent may remove anddispose of contaminated soil

. and debris.. Any SUch removal or disposal shall comply with onSite.ARARs and be in
accordance withoff·Site disposal requirements. . - .

8.19 Respondent shall prevent andabate. any releases from all waste storage areas" Respondent
shall conductweekly visual inspections ofall waste storage areas to ensure that hazardous
substances are not being released to theenvironment. The.lU'CIS to be inspected include., butarc •
not limited to. Pulp Storage J# I. Shipping "2, Shipping 114; Shipping ",. CoatStorage Shed. Creel .
Room. Chemical House and Staging Areas. The Respondent shall notify EPA expeditiously in
theeventa release is detected.

8.20 Respondent. as necessary. shan implementand maintain erosion andsedimentation control
measures. suchas trenches andsumpsthroughoilt the Site.so that'contaminated water and
leachate collected in those areasare not released .inan uncOntrolled manner. In theevent that any
of trenches and/orsumpstill withcontaminated liquids or if the liquids present a threat of
release. Respondent shall remove and! or properly treatand/or dispose ofthose liquids. Any
removal. treatment or disposal of liquids shallbe inconfonully lNith the procedures and
standards of the Orderand ARARS. The trenches andsumps shall be visually inspected weekly
to ensure lhat they are not being tilled In.

8.21 Respondent shall monito~ Ind minimize fugiti've emissions frOm the. Site
which may inc:ludecovcring, wetting or mulching baresoil' areas. Respondent shall control
fugitive emissions from the Siteduring F~C's operations to meetstateand federal ambient air
quality criteria. _. . .'

.8.22 Respondent shall mai~ta'in theaccessibililyofroadways throughout theSite. including but
not limited to roadways to Waste Storage Areas. Erosion Control Measures. andCommand
Structures. Theseactions may include. but not be limited to. snowremoval.

8.23 Within 30 days of thedate that this Modification No.2 to theOrder is signed by EPA
V Respondent shall provide for the electric service to be used at the Site.
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8.2~ Respondent shall submit a supplemental Work Plan ("SWP") to the EPA which contains
the details. including an expeditious schedule. toraccomplishina the items identified in
paragraphs 8.13-8.23. above. The requirements and procedures of paragraphs 8.4-8.12 of the
Order andother relevant provisions of the Order shall be applicable to the SWP submitted
pursuant to the terms of this Modification No.2. TheSWP shall also identify ARARS for the
above described actions. The Respondent shall comply with suchARARS unless the EPA
determines. in accordance with theNational Contingency Plan ("NCP") that an ARAR is
impracticable to achieve.

8.2S The work described in paragraphs 8.13 to 8.23. includina butnot limited to storage and
management. shall be deemed complete 30daysafterwritten notice of completion or
termination is given by EPA to FMC.

Section IX "DESIONATED PROJECT COORDINATORS" is modified u follows:

Paragraph 9.1 ismodified to reflect the new address of EPA's Project Coordinator. TheProject •
Coordinator for EPA is: •

Ms. Bonnie Oross
U.S. Environmental Protection Agency
Hazardous SiteCleanup Division (3HS23)
1650 Arch Street
Philadelphia, PA IQ I03·2029

Paragraph 9.1 is further moditied u follows:
.

Within five (S) workina daysof the effective dateof this Modification No.2. the Respondent
shalldesignate a ProjectCoordinator for the work to be undertaken pursuant to this Modification
:-10. 2 and shall notify EPAor its designation.

n. LIMITATION ON MODIFICATION

Except u provided herein. nothina in this Modification No.2 shall alteror otherwise atTect
any termor condition set forth in the Orderor its Modification No.1.

IU. EFFECTlyE DATE

This Moditication No.2 to theOrder is effective on thedate that it is sisned by the EPA.
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By~llf&)
W: MiChael;
Regional Administrator
Region III
U.S. Environmental Protection
Agency
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AV'l'BZ ~II!R8 SIT.

FHa corpor.tioD,
!)Ocke' Ho.

III-tl-4I-De:

Procee4inq UD4~ Sec'ioD 10.(a.
ot the Co.prehenaive EDvironaeDtal
lte.pon.e, co.pen.atioD, &Dc! Liabi
lity Ac' ot 1110, a. &aeneid ~7 the
Sup~fUD4Aaenc!aeDt.&D4 lteauthori
.atioD Ac' of 1"', 42 V.a.C.
S ,to. (a.

·ammns'rU'Iln OBB ~. uxovu.
llllOUI AC7IQII

. H&vinq detenined the nece••ity for impl&lllentation of responsU
·activitie. at or relatinCJ to the AV1:ex ribera Site in h'ont Royal,
Virqinia, the united state. EnvironJllental Protection AqenQY [w!PAW)
hereDy Order. a. tollow., .

I. mISDIC'l'IOB

1.1 This AdJIinisuative Ord~ (-~der-] 18 i.-ued pursuant to the
authority vested in the Pre.ident of the united state. Dy
section 10'(&) of the comprehensive EnvironJllental Response,
compensation, and Liability Act of 1180, aa amende4
(-CDCL&-J, 42 U.S.C. S 950'(a), deleqatd to the
A....4ntauat~ of !PI. Dy Executive ~der No. 12510 [52 Fe4.
Req. 2923 (January 21, 1117»), and tur1:h~ de1eqate4 to the
R8CJlcma1 Icfw t nisuatora of !Pl.. This ~der·putains to
p~ located in aneS arouncS lUt Kendrick Lane, Pront
Royal, wan-a COUnty, virqinia. The prop~y will hereinafter
l:Ie refene4 to a. the -Sit.- or -Avtex Site, - aneS i. further
d••cribecS in section IXI below.

. 1
1.2 This Ord~ 18 i ..ued to FMC corporation (-Re.pondent-). The

Respondent shall undertake all actiona required Dy, and comply
with all r,qllirellents of this Ord~, inclueSinq any lIIOditica
tiona herel=0 (the WWork-).

v
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1.3 The Work Ihall beconai.tent 'vith the National Oil and
Hazardous Substances Pollution Continqency Plan,. a. amended
(R-ea-), 40 C.F.R. part 300, and CERCLA.

It. 'TUum or 'RBP981 .

2.1 In bsdnq this Ord.r, the obj.ctive ot EPA is to prot.ct the
public h.alth and v.Uar. and the .nvironm.nt by enaurinq that
a prop.r removal r.spon•••ction, •• d.tin.d in s.ction
101(23) ot CERCLA,' 42 U.S.C. S 1601(23), i. conducted to
abat., aitiqat., and/or.l1ainat. the r.l.as. or thr.at ot
r.lea•• ot hazardou••ub.tanc•• at the Sit., a. hereinatter
d.scrib.d,by providinqpotabl. vat.r to per.on. att.cted by
suehr.l.asesand threat.n.d t.l.a••••

~ , , . 'ltl. rIGID' or 'w
. 3.1 Respond.nt FMC corpor.tion i. a corporation orqanized.. and

exi.tinq under the .~aV8 ot the .. State ot Delaware. FMC
corpor.tion" corpor.t. offic.s are located .t 200 Ea*t
Randolph Drive, Chicaqo, .:t1Unoi.. . .

. .
3.2 on or about Auqu.t· 5,'1163, R••pond.nt purcha.ed • rayon

unuf.cturJ.nq f.cility !ocated on and n.ar 11n Kenc1ric:ll: Lan.,
Front Royal, Virqinia,.on the ,e••t bank' of the South Fork ot
the Shenandoah Riv.r r-Avt.x Sit.- or -Sit.-). on or about
Auqust 1', 197', Avtex' Fibers, Inc. purcha.ed the Sit. trom
Respondent. By d.edc1ated July 31, ln8, Avtax Fi!)er., Inc•.
conv.y.d the site to Avt.x ri!lar.-I'ront Royal, Inc. Avtex
Fi~r.-I'ront Royal, Inc. i. currently the owner ot the Sit••, .
Avtu riber.-Front Royal Inc. i. a vbol1Y-oVned .ubsidiary of
Avtex Fi~ra,'Inc•. The affair. of Avtex ri!lar.-Front ROral,
Inc. are .. control1ed by Avt.x ri!lars, Inc. Both corporat ons
are reterred to •• -Avt.x. -Avtax' operat.d the Sit. trolll
approxhately Auquat 117' until Novul:ler ~1', Ult, vben it
ceu. operations .t the AvtuSite. on or about February "
litO.. Avtax Piber',Inc. and Avtex ri!lar-Pront Royal, Inc.
tllec1 Chapter 11 bankruptcy proc.edinq•. inthe unit.d Stat..
Bankruptcy court tor ~e Ea..tarn District ot. Pennsylvania.

.. ';,"

The Site oecupi•• ·.•pproxiutaly 440 .cr•• , '0 ot vhieh are
under root, and iilclud.. 2S .••parate land di.po..l basins
vhere vast.. tro. therayonaanutact~1nqproc..... vera
dispo.ed.. ," .

The Avt.x site i. Il1tuated on dver aUuvial depo.ita of ••nd,
.ilt, clay anda.t&-ivn.ou. cobbl... 'l'ha.e .urficial d.posit.
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are approximately 10 to 20 feet thiclc. The river d.po.its a"A../
undulain by the MarUns1lUl'q Formation. Locally, this
formatlon con.1sts of mas.lve and fractued qreenisb~ay
aba_le wlth occaslonal void .pace. and strlnqera ot silty
.anaHone. The qeneral directlon of qroundwater flov tbrouqb
the fractUed sbale is troll the Avtex Site toward the
.outhwest and the Shenanc10ah alver. The qroundwater 1I1qratinq
troll the vlclnity of the vbco.e ba.ins. pushes past the
Shenandoah aivu and miqrate. to the we.t bank ot the South
Fork of the Shenanc10ah aivu.

Hanufacturinq operations at the Avtex Site bave includ.d the
productlon of rayon, polyestu, and polypropylene tibers.
Rayon staple and filament fi~ were produced at the facility
froll the time the plant "aa constructed in the 1940. throuqb
November 1919, polyester fi~ wa. manufactued froll 1970
1977, an4 polypropylene fl~ wa. produced troll 1915 untll
Nov~u 1919, when the plant ceased operations. Land
disposed w..te lIlltuial. at the Avtex Site oriqinated
predollinantly froll the rayon manufacturlnq proc••••

'. .
Rayon manutactuririC) operation. at the Avtex Site di4 not
chanqe slqn1tlcantly troll the co_anc_ant of cpuations
throuqh the plant shutdown in HovubU 191'. ·T!l.e
manufacturinq operation. producecS rayon by m.en. of the
viscose proc•••• Visco.e i. an ~ colored, s~p-l1k'"

. solution mael. by tr.atinq·¥004 pilp with. .odiUII hydroxide azt...)·
carben disulfide•. Dul'inCJ tbie proces., sheet. of wOOd' pulp
ue CZ'WIIbled and .t••pecS in a stronC) solution of cau.tic soda.
Th. slurry that 18· formed i. elevatued, ahreelded, anc1 aqed
before reactlng wlth. cuben cl1aulflde to fema sodlum
cellulose-xanthate. Th. xanthate i. then ellssolVed ln dilute
caustic soda to fon vlsco.e .olution. Aftu a91nq,
fUtuinq, an4 d.aeration, viscose solutlon 18 extracted in a
sUlfuric aaiel-line sulfate bath whue the cellulose is
r8CJanuate4 in the toa ot continuous rayon fibers.

FrOIi 1940 until un, mol'. than 14,400;000 c=ia feet of waste
visco•• troa the aanufacturlnq proces. wa. disposed in eleven
unl1ne4vi.co.e baslna on the Avtex Slte. DUl'inq thl. period,
wasw.ludq. containinq line fro. the rayon process also vas
eli~ in unline4 sulfate baslna at th., slt.. The .ulfate
bU-- contab approxillately 1,200 acre feet of .ludqe
containinq approxillat.ly eiqhty .tllion pounds of linc.

In 1912, car~ diau1tld.~ ~ constituent of the vi.cos. vast.,
va. ldentifi84 in qroun4 water .ample. fro••evual w.lls in
a i ..idantial aru located on the west banJc o~ the Shenandoah
lU.ver acro•• froll the SlteC"alveraont Ac:rU").

v
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v 3.10 In cecewberlt83, Avtex aqre.d vlth the Vlr;lnla 'Stat. Wat.r
control Board to provld. potable vater to the resid.nt. ot the
Riveraont Acr.s area. Avtex provid.d potable vater to the.e
re·ld.nt. through o.cember 1989. '.

3.11 The Slte was proposed~or inclusion on the CERCLA Kational
Priorities List [BNPLB] in OCtober 1984. On June 1, 1984, the
Site v.. plac.d on the HPL•.,

3.12 B.tve.n August 19.. and August 1188, a.spondent. and Avtex
perform.d a li.ited~••edial Inv.stigation/Feasibility StUdy
at the Site pursuant to' an acbdnistrative ord.r on consent
[EPA Docket No. III-815-15-DC] [the BAUgust 1188 RI/lSB]. The
purpose of the August 19" RI/lS .vas to det.rmine the nature
and extent of qroundvater containation 1n an area of the Ute
containing the vaste J:lasina and .to identify the source of this
qroundvat.r contamination•. The Auquat 1988 RI/lS docum.nted
the pres.nce of carJ:lon disUlfide, cadmia, lead, hydroqen
sulfide, and arsenic .in groundwater sampled at the Avtex Sit••
CarJ:lon disUlfide and ..~senicv.re . al.o identified in
groundvat.r on the v••t .side of the Sh.nandoah River,
resid.ntial vell. at.Riv.rmont Acre. v.re found to be
containated vlth th.se .uJ:l.tance.. Con.titu.nt. d.tected in
the vl.cose at.rial. on Site 'included ar.enic, cadm1wi,

. carJ:lon disulfide, l.ad, and zinc. .

V 3.13 On september 30, lt18, EPA1asued a fir.t: oper&J:lle linitRecord
of Decislon for, the Avtex site [BROD 1-] ,!:lased on the result.
of the' AUgu.t lt18 RI/lS. The ROD I ruedy focus.d on
reducinq ground vater..conta1nation ..and on ~luentin9

'int.rim ruedial ....ur••. to prevent further 'rel..... of
hazardous .uJ:l.tances from Viscose ..sina 9, 10, and 11. The
ajor components of the selected rewedy 'inclUded, uonq oth.r
thing., use of existinq' on-dte 'pumpincJ vells to r.cover
contaainated ground water, installation of modified vell. or
extraction ~anches in' Visco.e ...ina 9, 10, and 11 for
devaterinq Operational and ,extraction 'of qround water and
baain liqui48 for on-. te,treataent in a vaste vater tr.atm.nt
plant to 1le constructed~ "

3:14 ori~~O'", 1989~' EPA i.suadan Maini.trative Order directinq
Avt.. aDll" ..spond.nt ~o implu.nt the ruedy s.lected by EPA
in ROIT r [EPA Docket No. "III-89-1'-DC] [-June 1989 Ord.rB].
By letter. datecl .ruly 20, 1989, Avtex and "spond.nt notifi.d

. EPA of their intent to und.rtake the actiona required by the
Juneli89 Order. on Ilovaaber 14,198', IPA receiVed notice

. froa 'Avtex that: it:, ,vould not beabl. to carry out its
obl1qationa undar the June 198' Ordar. The vork to be
performed under the' June 198' Order i. continuinq, as
quaranteed by "apond.nt.

AR200170



.....-Fi11ft Site~ W'Mr
1M?or"4 lJ1.2,*DC

5

3.15 On Nov~ 9, un, the COlllllClnwealth ot Virginia revolceU
Avtex'. Na~ional Pollu~an~ Discharge Ili.ina~ion System
["NPtlU-J p.ni~ an4 ord.r.cs the cOlllpany to cease all
dis~arg•• to the Sh.nandoah Riv.r. On Novelllber 10, 19'9,
Avte~discontinu.cs discharqing ~o the Shenandoah River an4
shut down the entire .anutac~uring tacili~y.

3. 15 On D.cemb.r " 1989, Avtex inton.cs the OSC.tha~ it would no
10nCJ.r volun~arlly provide potable watu to the residents ot
Rivenont Acre••

(b)

3.17

3.11

On D.celllber 5, un, the osc: noUfiecS Responden~ ot its
po~en~ial liability tor the si~e an4 requ••te4 that Respondent
provide the re.iden~. ot Rivermont Acre. with po~abl. water
suitole tor ddnJdn9, bathinCJ, aneS cooJcing. Since
approxillla~ely Hay 1990, R••ponden~ has r.imburs.cs the
residents ot RiveZ'lllOn1:Acre. toZ' uoun~. expendecS by such
pusons to ob~ain w.~u... .

The CJZOoundwatu undu the Avtex Sit. is contuin.tecS with,
among oth.Z' thinCJI, carbon 415ulfid., c.c1lIiwa, 1.a4, hycSZ'OCJen
su1li12e,. an4 arsenic. Carbon 41aulfi12e an4 arsenic have been
4etected in re.i4entialwella .=os. the Shenan40ah Rivu SA
tJ1e Rivenon~ Acre. c1.velopmen~. Th. con~..in.t.cs aquila
unc1ulyinCJ the Avtex Site i. the .ource ot watu tor
re.idenUal weU.. TIll. watu 18 u.ed tor, among other
thinCJs, bathlnCJ, cooJcin9, ancI washinCJ. The con~inataU
groundwat.r .19%.tin9 from the Avtex Si~e po... a ri.Jc to
pw,lia h.alth and welfar. aneS to the environment.

Arsenic, .cadaiwa, carbon cU.u1f1.d., hYc1Z'OCJen sulfid., 1ea4,
and zina are "h.zar40ua .w,stanc••• within the ••aning ot
section 101(14) ot cERCtA, 42 U.S.C. S 9501(14), becau•• th.y
are l1.~ed a~ 40 c.p.a. Part 302, Tabl. 302.4 (1987)1

. .
(.) Arsenic 18 a mow hwaan cara1nOCJen. Thi. con~inant

h•• been •••ocl.~a4 wlth skin cancu ln human. ancI can
C&ua. sJcJA le.iona, pvlphu.l va.cular cU•••••, aneS
~lph.Z'&l· n.uropathy.

cadlda 1. a known hwaan carc:inOCJeft, which can al.o caus.
Jd,dn.y 4i..... aneS o.t.oal.cla (bdttl. bon••). cadJlliwa
1. allo ~oxia to aquat1a 11t••

(a) cubon 41su1t1c1_ cau••• birth c1.teeu 1n an1..1. an4 is
a probabl_ cau•• of bl~ detect. in hwaana. carbon
disulfide exposure also i. a.soc1a~ecSw1th 1n=....cs risJc
ot lIIOrtality tro. coronary h.art 4i•••••, ancI it is a
n.uro~ox1n inhuman.. .
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(d) Hydroqen sulfldehas' been found" to cause ey. lnjury,
h.adache, nausea, and·lnsomnla. Acute exposure to hiqh
levels may cause unconsciousness and death.

(e) """""tead is potent neurotoxin which cau~•• retardation ln the
neurobehavioral development of children, and chanqes 1n
blood enzyme l.vels at exposures so low that there is no
specific threshold. 'Animal stUdies show that lead 1s a
probable human carclnoqen.

IV• c;oJIC;Lvnw 01' 1.1..

4.1 The Avtex Slte ls a ·facl1lty· as defined ln se9tlon 101(') of
CERCLA, 42 U.S.C. S "01('). .

4.aRespondent is a ·person· withln the .eanlnq of section 101(21)
of CERCLA, 42 U.S.C. S "01(21). .

·;4.3 ·Hazardou. substance.,· as defined In" sectlonl0l(14) of
CERCLA, 42 U.S.C. S 1601(14), have been disposed of at- the
Avtex slt. and ar.currently present ther••

, ' , ;
~

4.4 The presence of hazardous substance. at the Avtex Site and·tIle
past, present, and/or' FOtential aiqration' of hazardous
substances froa the Avt.x 81t. constitutes an actual and/or
threatened ·rel....• as deUned in s.ctlon 101(22) of CERCLA,
42 U.S.C.'S"01(22) •.

4.5 Re.pondent i. a·pe'J:.s~n Who' &t the 'the of disposal of· any
hazardous substance own.d or operated ~y facility (th. 81te)
at which hazardous substances were dlsposed of· within the
meaninq of section 107 (a) (2) of CERCtA, 42 U.8.C. S
1607 (a) (2).

4.' Respondent is liabl. pursuant to s.ction 107(&) of eERCLA, .4Z
U~S.C. '''07(&). .

v. PITIJ'XIITJ911

Based CIt th.rincu,ftqS 'of ract~nd Conclusions of Law set .forth
a~ve,an4·01lthe Adain1atrat.iv.Record supportinqthi. Order, EPA

.has detera1ne4 that.I·· .

sa' Th. actual"and/or threatened rel.... 'of hazardous substance.
frca the Sit. may pre.ent 'an 1aa1nent and substantial
andanqerment to thepublio health or welfare or to the
anvlroftlllent; , . .
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5.2 The W=k is necessary to prote~ the public health and veUar""""
and the environment. _ -

5. 3 aeC.!l~.e there is a threat or potential threat to pub11c health
or welfare or to the environment, a r8lll0val a~ion is
appropriate _to Gate, minimize, sta]:)i11z., mitiqate, or
eliminate the release, or threat - of re1eas., of hazardous
substances at or,froll the Site.

n. raulu IOUJID

6. 1 This Order -shall apply to and ]:)a ]:)incUng upon Respondent and
its aqents, successors, and asliqns. Neither a chanqe in
ownership or corporate or.partnership statue of Respondent,
nor a change in ownership or-control of the Avtex Site, will
in any way alter Respondent'. responsi]:)ilitie. under this
Order.

6.2 The Respondent shall provide a copy of this Order to all
contractors, sUb-contractor., laJ:)oratorie., and consultants
retained to condu~ any portion of the Work. Respondent shall
reqqire in any and all such contracts for any portion of the
Work that the Work that is the subject of such contract 15e
performed vithin the tille, and in the manner, set forth in
this order.

" \.I
6.3 No change in ownerahip. of any pro~y coVered !)y this Order

shall in any vay alter, dilliniah, or otherwise affe~
Respondent's o]:)liqations and respons1J:)ilitie. under this
Order.

n:r. IQ'UCI TO. DI .no
7.1 Notice of i.auance of this order haD J:)een qiven to the

COllllOnvealth of Virginia pursuant to s.~ion 106(a) of CERCLA,
42 U.S.C. S 160'(a).

nu. '9U TO II Ip!tI.UP

a.1 aa.-ponc!ent shall co_enca anc1 collplete performance of the
followtncJ Work within the tin periocSa specified herein.

a.2 Within five (5) day. of the .ffective date of this Order,
Respondent shall contact in vriting and/or !)y telephone each
of 'the 1U.vUllOnt Acree re.idents li.ted in Sec:tion 1.7 of this
order to infora such persons that, pursuant. to this Order,
Re.pondent Shall continue to re1aburse such per.o~s for the
cosu incurred in o]:)taining water or that Respondent shall

V
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(b)

v

v

pravide»otable water trow a source other than the
contawinate4 ground. water [-A~1;ernative Water-] to their
Riveraont Acre. prope~ie. [-Prop.rtie.-].- .

8.3 (a). Except a.provicled' in Section 8.3(b) of this Oner,
'Respondent shall reUlburse the Rive:rmont Acre. re.ident.,
and their succe.sors-in-intere.t, for the costs of
obtain1nq water tor the Propertie. in acconance with
this paragraph. Re.ponelent shall reUlburse each resi4ent

.. within thirty (30) calen4ar clay. of receivinq receipt•
. ' clocumentinq the purchase of water by .•uch resident.
, ae.ponelent'. obliqation to provicle Gch reUlbur.ement•

• hall continue until EPA cletU1line. that a pe:rmanent
'supply of potablewateri. available to the Propertie. or

.. EPA requJre. Re.pondent to· provicle water pur.uant to
Section'.3(b) of this Order. EPA llay at any time
require Re.ponc1.nt to provicl& waterpur.uant to S.ction
8.3(b) of this Orcl.r. In the event Re.pondent provicle.
Alternative Water pursuant to Section 1.3 ot thi. Orcler,
Re.pondent .hall ,not be obliqatect hereby to reUlburse
.uch r.dcl.nt. for any water purcha.ed. by th...

In the event. ae.pondent elects to provicle the Pr~i~.
with Alternative Water throuqh .eana other than~t
cle.cribecS in Section '.3(a) of this Order, or EPA
requJre. Re.ponelent to provicl& such water pur.uant to
this Section ,'.3(b),' Re.ponesent shall comply with the
requir..enta of ,this Section '.3(b). , '

, .
, . .

(1) EPA oy' require Re.ponelent to provic1e Alternative
Water pur.uant to this Section '.3 (b) by proviclinq

. . ,written notice to Re.ponelent.

(2) Prior to cU.continuinqreimbur....nta a.cle.cribecl
in section '.3(a), ~.ponelent ahall sUbait to EPA
tor approval a Work Plan Which ahall cle.cribe the

. unner, in· which a••ponc1ent shall provicle
Alternative "ater to the Propertie.. The Work Plan
.hall cle.cribe the llanner in Which ae.ponelent shall

. provic1. Alternative Water to the Propertie. which
Ja of .ufficient quantity and quality to .ati.fy

. ell" clOIIe.ticuse. at each of the Propertie.
inc:lueUnq, but' not ·liwite4 to, bathlnq, cookinq,
and .wash1nq. "The· Work Plan .hall contain, at a
.•iniauw, .the.etho4a by Which .uch Alternative
Water ,.hallbe provide4, the idantity and
qualifications .of the contractors, .ubcontractors,
.and .upervisory· per.onnel Re.ponc1~t propo.e. to
retain to' 'provide .uch Alternative Water, and. a
plan for complyinq with 'section •• , of thi. Order.
The Work Plan .hall be .ubject to approval by EPA

AR200171J
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in accordance with Section I •• of thi. Order.

9

v

1.4

(3) All contractors, subcontractor., supervi.ory
personnel, aneS other persons retaineeS to perton
Work shall .eet: the appl1ca):)le occupational Safety
aneS Health Adainistration requirement. a. detineeS
in 29 C.P... 5 1910.120. All contractors,
subcontractors, supervisory persQMel, aneS other
person. who w111 perfon Work, aespondent's Project
CooreSinator de.iqnateeS p~.uant to Section IX of
this OrderI aneS any replace.ents to such persons
are suJ:)ject to. EPA 4isapproval at any tille. In the
event of any such 4i.approval J:)y EPA, aespondent
shall notify EPA within five (5) calendar <lays of
receipt of such EPA eS1aapproval of the identity aneS
qualification. of the per.onC.) who w111 replace
the oneC.) 4isapproveeS ))1 EPA. Persons eSisapproveeS
):)1 EPA' shall not perfon any of the Work for which
such persons have ))een eSisapproveeS.

C.) aespeneSent shall 1lIpla~1: the EPA-approve4 Work
Plan in accordance with thi. Order and the
schec1ule. and requiraent. containeeS in the EPA
approved Work 'lane ae.poncSen1: shall no1: CODence
ilIplaentation of such Work 'lan until receiving
written EPA approval t:o pi'ocee4. ,"

, " V
All report., plan., spea1ticat:ions, schedule., and atUd1ments
required to ))e suJ:)lI1tt:e4 t:o EPA bY aesponeSent J:)y thi. order
[ltSU!nlls.ion."] are .ubject to EPA approval in accoreSance with
this Section.

(a) EPA w111 review each sw.is.ion and n~~~ ae.pondent: of
EPA'. approval or 4i.approval of the ..ion. In the
even1: of eSisapproval, EPA vill specify the deficienoie.
in writinq. aesponeSent shall responeS to and correct the
defioienci.. identified J:)y" EPA and r.s1l)).i1: the
SUllais.ioll to EPA with1ll five (5) wain••• day. of
Responden1:'. receipt of EPA eS1aapproval, or .uch lon;er
1:De as ..y ))e spao1tieeS J:)y EPA.

ID the even1: of a subsequen1: disapproval of the revised
sallals.icm, EPA re~in. the d;ht to su))ll11: ita own
1IO'1iUcation. to a.sponeSent, in vlUch cue a.sponeSent is
hereJ:)y' required to implaen1: such .0cUflcation••
Alternatively, EP~ ay pertOd the response action, 01'
portions ther.of, and seu re1Jlburs..en1: of ita cost.,
and trule <!alIa;e. pursuant to section 101 (0) of CERCLA,
42 U.S.C. S "01Co), fro. a.sponcSen1: and/or tue any
other action authodzed by lave

AR200175
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Cc) AllSUbDi.sion. .hallbe iftcorporated into this Orc:ler
upon;approval by EPA. Any tion;-complJ.ance with such EPA
approved Submis.ion, subai••ion of a deficient revision

-Jollowinq EPA di..pproval, or non-eomplJ.ance with EPA
.ubmitted lIoditication. in the case of a .ub.equent
disapproval, .hall1:le con.idereda ·faU.ure to COllply with
the requiruent8 of this orc:ler. Deteraination8 of non
cOllpliance shall be IIac:le by EPA. ·In the event of
conflict between this Order and eny d~ent attached to,
incorporated in, or enforceable !1.reW1C1er, the prOVision.
of thi. Orc:lar shall control. .

8.5 Followinq EPA approval of any Work Plan .ubmlttec1 pur.uant to
Section '.3 Cb) of thi. Orc:ler, Re.ponc1ent .hall lIIpl..ent such
Work Plan 1n the'lIanner, anc1 accordinq to the schedule.,
contalned 1n the. EPA-approved Work' Plan. Ra.ponc1.nt's
obligation to prov1c1a Alternative Water to the Propertie.
_hall continue until EPA deterain•• that aperaanent supply of
potable water is available to the Properti... .
• 0 •

o 8. 6 For each lIonth lte.ponc1etit eieeta' to provide the Properties
with Alternati.,e Water froa a .ource other than cOllllerclally
available bottledwater,~esponc1efttshall en.ure tha~ .u~
water is .apled end analyzed for potability. .

- . ,. ...
'Ca) Respondent.hall notify the £PI. Project COOrdinator

designated pursuant to section IX of thi. Order aro (2)
busine•• c1ay.prlOr to each .upllnq event. Re.ponc:lent
shall prQvic1e EPAanc1 it. repre.entative. an opportunity
to take split .uple.. .

Cb) It EPA conclUde. that analytical re.ult. froa the
saplinq event reveal that the Alternative Water supplied

. by Ra.ponc1ent ·i. non-potable, ~.ponc1ent shall provide
cOllllerciallyavallable bottled vater to the Propertie.
untllEPA 4eteraine. that analytical reault. verity that
the Alternative Water initially .upplled by Re.ponc1ent i.

o potable•
..' "" i

'1'ha IWM. an4 _Uinq addr••••• of .the r.sident. who uintdn
falX an4/or part-ti.e· resid.nce.at tivU'aont Acre. anc1 to
vhe:la ...ponc1ent .hall provide potable vater at their Riveraont
Acr.. re.idence. pursuant to thi. order .&rel .

Ca) WUlluJlolan4
Riveraont Acre.
P.O. Box 1124 ..

.Front Royal, 'VAtU630

AR200176
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(b) QarlaneS Housden
2522 Shelby Lane
Fall. Church, VA 22043

Cc:f~ab4tl Hensley
5701 Halleck Stree~

Distric:~ Heights, MD 20021

11

v

Cd) Joseph SWiqer
Route 1
P.O. Box 4119
FZ'on~ Royal, VA 22530

8.8 In the even~ any ot the Prop~1e. are conveyed during the
pendency ot thia order, Re.pondent shall otter to continue to
supply each such Property with Alternative water in accordance
with the provision. of thi. Order. In the event the new
ownercs) of any .uch Prop~y reque.t. that Re.ponden~

c:on~inue to supply Alternative Wa~er, Respondent sl1all supply
such vate in accordance with the requ1Z'eaenta of this Order.

8.9 (a)

(b)

,
In the event Re.pondent elect. to provide the PJ:of:ie.
with Alternative Water througJl the .eana d..= in
Paragraph 1.3 (a) ot thi. Order, ResponeSent shall cOlllply
with the requirUlenta of s~aragraph (b), belCIV. In ~
event Re.pondent elects to provide the Prop~1e. wi'0-1
Alternative w.~er through. lIean. othe than those
de.=ibecS in paragraph 1.3(a) of thi. Order, ae.ponden~
shall cOlllply with the requireaenta ot subparagraph' (c),
belCIV.

Beginning one l1uncSJ:eeS ancS twenty (120) calendar days
subsequent ~o the ettec:1:ive date of thi. Order, and every
one,l1uncSJ:eeS aneS twenty (120) calendar day. thereafter, or
longe a. uy be detenineeS. by the EPA Project
C:ooreSinator de.ignateeS pur.uant to Sec:1:ion IX, and until
EPA adVise. Respondent that the Work 1. cOlllplete, the
RuponcSent shall provide EPA with a progre•• nport tor
eacb prec:eeS1ng one buncSJ:eeS and twenty (120) calendar day
pezlod. 'l'l1e progre•• nporta shall inclUde, at a
.fn4..1

(1)

(2)

a eSe-=iption ot the Work coapleteeS ancS the action.
that have been taken tovueS achieving coapl1ance
with thia order,

a de.cription of all data anticipateeS and
activitie. scbeduleeS tor the next: 120 calendar
days,

AR200177
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(3) ., de.cr~pticn ot any., problema encountered or
anticipat.d, ,",>-

--14) any actions tak.n to pr.vent or mit1qat. such
problema,

(5) a .chedule for wh.n .uc:b action. wUl be compl.t.4,
and . . '. '.

(6) copi•• of '.11 analytical cSata received durinq the
reportinq p.ded.

(c) R.spond.nt .hall comply. with .11 r.quirement. of
.ubparaqrapb (b) f ·.&beve, exc.pt that "spond.nt. shall
.ubmit .uc:b ;r.ports be9inninq, ••ven (7) calendar 4ays
.ub••quent .tothecSate ot' r.c.ipt of EPA .pproval of the
Work Plen .nd every .even ('7) calen4ar day. ther.after,
orlonqer ....y. be c:letU1lined. by . the EPA Project

. Coordinator d.aignated pur.uant to .S.ction IX ot thi.
. ord.r. . '" .

8.10 DocwIlent.,· includlnqplana, reports, 'Uplinq results- &nd
. other corre.pond.nce tc;l be .ubaJ.tted pUr.uant to this ~du

.hall be .ent by certified or expre•• _U to the EPA Project
.' COOrdinator designated pur.uant to '.ction IX.

. , ...'1';' "..;'" .', :'. " . '

a.llRe.pondent .hall provide to EPA, .upcn"ritten request, any and
.11 information and docum.nts in ,it. po•••••ion, cu.tedyor
control r.sulUnq frca and/or pertainlnq to Work performed by
Re.pondent includinq, bUt not liaited to, analytical 4at.
(includinqraw data),: Site ,af.ty data, Site aonitorinq dat.,
oper.tional loq., copie. of .11 hazardous waste manifest.
(includlnq copi•• ot ,11 hazardous wute unit••t. aiqned upon
r.ceipt ot the .hazardous .va_t.. by a licensed tr.aa.nt,
.toraqe ordi.po••l(acllity), .the identity of tr.aaent,
.tor.qeand/or di'pc;l.al f,cilitiee used, the identity of
tran.porter. ,·used,. the identity ·otany contr.ctor.,
.ubcontractors and supervisory personnel used, infonation and
dOCUMDta. concerning R..pond.nt'. compliance with Quality
As~ and Quality Control requir..ent. of this ord.r,
~OZ'MUon and dOClment. rel.tinq to ...pondent', .ffort. to
.~. ace•••, JDd •. lntorPtion,and dClCWlent. r.latlnq to any
P:lecti 4e1ays•. " Hothinq herein Bhall beinterpret.d as
1 UnCi th. inspect~onandinfonaaUon-q.therinq .uthodty of
EPA under Fed'eral lav•

• •12 ...pcndent :.hall not handle orr..ove any. hazardous .ub.tanc••
frca the .ite except in COnfc;lrMnCe",ith the teru of this
,oz:der and .11 appliCabl.rederal, state, = local l.va or
requlaUona •• required by the HeP.

, ; AR200178
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8.13 Responden~ shall not commence any Work except in contormanc~
with the terms ot this Order.

8.14 Redrehdent shall immediately notity EPA's Project Coordinator
an 'e National aesponse Center [(800) 424-8802] in the event
ot any action or occurrence durinq the pendency ot this Order
which causes or threatens to cause an additional release ot
hazardous substances, pollutants or contaminants on, at, or
trom the Site, or which may create a danqer to public health,
weltare or the environment. '

IX. pZSIGHaTZD PROJECT C90RPIHaT0RS

9.1 Respondent shall d..iqnate a Projec~ Coordinator and shall
notity EPA ot its desiqnated Project Coordinator within tive
(5) business days ot the eUective date ot this Order.
~espondent's Project Coordinator, shall be a technical and/or
manaqerial representative ot the Respondent and may be a
contractor and/or consultant; provided, however, the
Respondent's Project Coordinator shall' not be ita l8qa1
representative in this matter. The Project Coordinator tor
EPA desiqnated pursuant to this Section and the Project
Coordinator tor the aespondent shall be responsible. tar
overseeinq the Work. To the maximum extent possible,
communications between the Respondent and EPA and al'

, documents concerninCl the .activities pert.ormed pursuant to thV'
terms and conditions ot this Order, includinq plans, reports,
approvals, and other correspondence, shall be directed to the
project Coordinators.

9.2 The Project coordinator tor EPA is:

Harry T. Caw (3HW33)
On-Scene Coordinator

U.s. Environmental Protection Aqenay
Removal Entorcement Section

841 Chestnut BuildinCl
Philadelphia, PA 11101

(215) 591-5671. .

9.3

9.4

Responden~ shall have the riqht to chanqe its Project Coordi
nator. 'Suc1'a a chanqe shall be accomplished by notityinq the

,. EPA Projec~'Coordinator in writinCl at least five (5) business
days prior to the chanqe.

EPA shall have the riqhtto chanqe its Projec~ Coordinator at
any time, without prior notice to Respondent.' EPA's intent is
to notify Respondent as soon as practicable tollowinq any such
chanqe ot Lts Project Coordinator.

v
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9.! The EPA Proj.ct coordinator shall have the authority to halt
.or lIOCUfY"WO,rk or other activiti•• ,:p.rtonaed by a.sponc1ent at
the Sl" to eli.inatean actual or potential rel.... or threat
of .Q1.... ot J1azardou. sub.tanc... Such dir.ction by the EPA
Proj.ct Coorc!inator !IlAY·~ q1v.n verbally or in vritinq. It
such direction~.qlbvenverbally, the EPA Proj.ct Coordinator
shall lat~r .emorlalite such c1ir.ction invritinq.

9.6 Theilb..nc. of the EPA Proj.ct' Coordlnator f~OlI the Slt. shall
not ,be caus. for ~. atoppaq. or c1elay ot Work.

'Z. gwxn U't!1WJCI

10.1 Th.lle.pond.nt shall uSe quality as.uranc., quality control,
'. and chain of cu.toc:ty procedur•• in accorc!anc. with the -EPA

NlIC Polici•• and Procedur•• Kanual- dated Kay 117', r.visec1
. November . 1914, EPAJ:)oc:wa.nt. 330/t-7I-001-R, -Int.erlm

Cuid.lin•• end Sp.cifications for Pr.perinq Quality Assuranc.
Proj.ct Plans,-, D.cember 1180, QAKS-OO!/80, end -QA/QC
cuic1ance for a..oval Activiti.s,- April 1110, EPA/540/G
90/004, whUe conductin9 all sapl.collection end analy.i.
activiti•• requir.dby thi. Orc!er. The R.spondent. ahaU
con.ult wlth EPA In planninq for, ,end prior t.o, all .ampl1nq
end analysi. reqUired by any approved Work Plan. R.spondent
shall use .. laboratoryCs) .which Iia... dOCUll.nted Quality
Assurance ftOlJrU ',that. cOllPll.. wlth EPA quidance docum.nt.
QAMS-005/80. .,.,..

,n., 'IDICqIII

11.1 As of the .ffectlve bie of this Orc!er, Ilespond.nt. shall
provlde t.oBPAandita aploy•••, aqenta, consultants,
contract.or., end other authorized end/or d••iqnatec1
repr••entat.lve., .: fort.he purpo... of conduct.1nCJ anc1/or
ov.rs••1n9 the' Work,' acce.. to ,.11; ,property' owned or
controlled by Ile.pondent.wh.r.in Work JlUSt.tle undertak.n.
SUcb ac:cu.. ehallperait. EPA and lta ..ploy•••, agent.,
conaa1tanta contractor.,· and other authorized end d.siqnat.d
repx••entatlv.. to conduct all activiti.. d••cribed in
pan~ 11.S ,of thi. ~~er.

11.2 To the extent that property wherein Work 1I118t tleundertaken i.
. . pr.sently owned .. or controlled ,by ~le•. other than the

R.spondent, thelle.pOnd.nt: .hall use ita 1:Ie.t effort. to
obtain ,ite aee••• aqr....nta froa the 'pr••entowner.. In the
.vent: a••pond.nt.. el.cta to' provide the Propertie. wlth
Alternative Water through the Mana, d••cr1tle4 in 'araqraph
'.3 Ca) of thi. Order, 8uch .cce•• ' .qr....nt. shall be
finalized within tfon (10) calendar day. of the eff.ctlve date
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of thl. or4u. In thtevent: Respondtn1; el.c1:a 1;0 provide thU
Propez1:ie. with Alt'X'J\aUve Water tlu-ouqb mean. other than
tho•• d••cribe4 in Paragraph a. 3(a) of this O1'd.r, such ace•••
a9%...ent. shall ):)e tinalized within tift.en (15) calendar
day.- of receiving EPA'. W1:'it1;.n noUet 1;0 proc.ed. SUch
agr....nt. shall provide r.a.ona~lt aec••~, a. d.tailed 1n
paragrapb 11.3 ~elov,' tor EPA and' the R••ponden1; and th.1r
authorized r.pr••enta1;iv... In the .ven1; tha1; any prop.rty
own.er r.tu••• to provide .uch ace••• or ace••• agr....nt. are
no1; o~1;ained within tht U •• d••iqnated &!)oVt, whichevu
occurs sooner, the aespondent: shall notity EPA, in W1:'iUng,
within five (5) cal.ndar day. of the datt .uch agr nts
should have ~en o~tained, of all .Uort. 1;0 obtain ace · and
the clrcuastanc.. of the tailure to obtain such ace.... EPAaaI then talce .t.p.to provide .uC!l ace.... R••pondent: shall
n ~se the unlted nate. tor all co.t. 1n~ed 1n
obtaining acce•• which are not: incon.istent: with the NeP.
s ••t: .Uorts shall 1nclude agr...ent: to r ...ona~le condlUona
tor ace... and/or the payment: of r.aaonable t ••••

11.3 EPA anel iu aploy•••, agent.,' conuac:tor., consultants'. and
othu author1zed anel 4••iqnated npr••ent&1;lv•••ha1l have the
authority to ent:u and treely lIOVe about: the locaUon vh~
tht r.spon•• action. and/or work i. ):)e1Df perforaeeS at:·all
reasonable th.. for the purpo•• of,· int.r aU" insp.c:1l1nq
Worle, insp.cting records, operating loq., anel conuac1:" .
r.lateeS to the Slte, r.viewing ,the proqr.s. of the a.spond.nU
'in carrying out: the teras of this O1'dul conducUng .uch t ••ta
as EPA d.... n,c"'aryl using I caaerl, .ouncI rtcOrding or
other docuatntary t:ype eqqipaentl anel vedfying. the data
s\1l)a1tteeS to EPA by the ae.pondent. The ae.pondent shall
parait such per.ona to inspect and copy all r.corda, til••,
phot:oqrapha, dOCUllenta, anel othu W1:'it:ing., including all
sampling and aonitodftCJ data, 1ft any way pertaining to the
Work.

11.4 Notvithatancl1nCJ any provision of this O1'dU, EPA retains all
of ita ace... ancSinforaaUon-qatherinC} authodUe. anel dghts
undU CDMA ancS any othSJ" appl1c:al»le .tatute or rt9UlaUon.

D~. 1ft g'ABlta 01 11m.
12.~ Except a. expre••ly provideeS in thi. O1'der, EPA"re.erve. all

riqhta, c1aia, inter••ts, and detens.. it ..y othervlae have,
anel nothing herein shall prevent EPA trCla .eeking llCJal or
eqUitable relief to enforce the tUlIa of this 01'1281', including
the rigbt to .tek injunctive reU.f ancI/or the i1apo.iUon ot
statutory penI11;1•••
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12.2 As prov14ed by this 01'4.1', EPA .xpr...ly r...rv.. 1t. riqht to
di..pprove ,ot; Work perto11ll.d by R••pond.nt, to halt Work beinq
pertoned ))y R••pondent it Respond.nt has not complied with an
apPG.¥ed Work Plan or thia 0;4.1', or at any t1me EPA 4....
nece••ary to prot.ct ,public health, w.lter., or the
environment end to p.rtorm.uch Work, to r.qu••t or require
that Respond.nt p.rform r ••pon•• actlon. ln a441Uon to tho••
requir.dby this Order. In the .vent that EPA requ1re.
Re.pondent, and Re.pond.nt d.clin•• , to corr.ct and/or
reperfon vork that hasbe.n d1aapprcved by EPA and/cr to
perton response inaddiUon .tc tho.e required by tht. 01'4.1',
EPA re••rv.. the riqht' to undertake .uch act10n. and ••ek
r.imbur....nt ofth•.4:o.tsincurr.d,and/or to ••ek any other

. , appropriate reU.f. '%n add1Uon, EPA r ••erv•• the riqht to
un4ertak. r ..oval and/or r..ecUa1 actioM at any t1me that
such actioM are appropriate under the NCP end' to ••ek
r.imbur....nt tor any co.ts incurred, and/or take any other
action authorized by lav.' ,

12.3 EPA' r ••erv..the .rlqht .to ·.brinq an action aqaiMt the
R••pond.nt tor recovery of all over.ightand other r ••poMe
co.ts incurred by the united ltat•• related to thi. order
which, ere not reimbur.ed by the Re.pondent, a. well a. ally
other co.ts incurred by the united Stat.. in cOMection with
re.pon.e actioM conducted pur.uant: to CZRCI.A at: the Sit•• ,.

'12.4 'Thi. order concerM c.rtain r ••poMe actioM (Work de.cribed
1n Section VItI, UlOve) concerninq the lite. Such re.pon.e
actioM alqht: not fully addre•• all cont-.inat:lon at:,the Slte.
Sub.equent: re.poMe actloM which ..y be d...ed n.ce••ary by
EPA ere notaddre••ed by .thi. ord.r. ·EPA re.erve. all rights
inc:ludinq, vithout: 1ialtation, the r1ght to iMtitute l.qal
action, aqaiMt ".pondent and/or any other. parti••, in
cOM.ctlon vlththeperfonance of any re.poMe actloM not:
addr•••ees. ~ thi. order.

12.5 EPA re.erve. the rlqht: to take entorc:aent act10M, inclucUnq
. actlons for aon.tary penalt1••, fOr any violaUon of lav,

r89UlatiOft, or of thl.order. 'aUure to ccmply vlth this
OI'dU subjects pond.nt..,to the nt of civil penalU••
o~ up to '25,000 per day and/or punitive clu.aq•• in an ..ount
up to. thr.. tiae. the uaunt of any co.ts incurred by the
united state. a•• r ••ult:of .uch tdlure pursuant: to ••ctlon•

. 10a(b)an4 2,07(c) of, CERCI.A, U e.s.e, IS "Ol(b) and "01(c).
. EPA ..y al.o undertake .uch other actions a. lt: ..y d...

.n.c•••ary or appropriate ~or any purpo.e 1ncludinq, but: not
limited to, actioMpur.uant: to .•ect:icns 104 and/or loa of
CERCI.A, UV•••C. $I "04 and "01.

la.6 Nothinq in thia Order ,.ball 11.i1: .th. authority of the On
. .. .Scene ,COOrd1nator a. outlined in t!re N<:P and CZRe:tA.
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13.1 Nothing in thi. Ord.r shall con.titut. or be con.trued •• a
r.l.a.. trom any elata, cau.. of action or demand in law or
equity a9ainst any person, tin, partnersbip, or corporation
not bound by thia Order tor any liability it may have arising
out of or relating in' any way to the 9eneration, storac;e,
treatment, handling, transportation, r.l....., or disposal of
any hazardous sUb.tanc••, hazardous wa.t••, pollutants, or
con~inants tounci at, taken to, or taken trom the Sit••

13.2 Thi. Order does not constitut. any d.ci.ion on preauthoriza
tion of funds under s.ction 111(a) (2) of CERCLA, 42 U.S.C. S
9111 (a) (2).

13.3 N.ither DA nor the united Stat••, by'issuanc. of thia order,
as.WIl•• any liability tor any acta or oal••ion. by R.spond.nt,
or R••pondent's uploy•••, agent., contractor.p or consultants
8ft9a9ed to carry out any ,action or activity pur.uant to th1a
Orderp nor shall DA or the united Stat•• be helcl a. a party
to any contract entered into by R.spon4ent or by R••pondent'.
uploy•••p agent., contractor.p or consultant. engaged ~o
carry out the requiraents ot thia Or4er. , . '

13.4 Nothing her.in sball constitut. or be con.trued a., a satista~j
. . tion or r.l.... trca liabili~ of R.spondent or any othet""",

person. ' .

:av. Qt", UGrc;au.1 QII

14.1 All Work shall be undertaken' in accordanc. with the require
lIents at all applicabl. local, stat., and Feeral law. ancl
requlatioMp a. required by the NO.

D. piC"" QUI UP IVIIIQVQI MORlnguow

15.1 The etfect1ve at. at thia order shall be thre. (3) business
aye afta' it: i. .igned by DA.

15.2 Tbi.-'QrdU' ..y be 1IOlfitied or uended by DA. SUch uendm.nts
., shall!)e ill writing and shall have as th.11' .ffectiv. at. the

date on wbiCh such uenc51lent. are .iCJfted bt DA. H041tica
tioM to any DA-approved War. Plan an4 its !apl_entation may
be .mad. by the DA Project coordinator., SUch mo41tications
shall be maodallzed in vrit1ncJ by the Project Coordinator.

15.3 Any reporta, plans, specliticatioMp schedul••, or other
sub1l1••ioM required by thia Or4er are, upon approval by EPAV
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lncorporated into'thb Order•. Any. non-compliance with auch
EPA-appro,,!~report., 'plan., apee,glcation., ache4ule., or
other .uJ:llIilal1on. ahall M .condder!ld non-compliance wlth the
reqgguents of thl.0rder•.. Determlnation. ot non-e:ompliance
will M made by EPA. . ' :' .

. ,.", t ....'.

15.4 No lnformal advlce, 9Uldanee, .uqqe.tl~ns orcollllent. by EPA
reqardlnq report., plana, apeclfications,.chedule., or other
aubal••lon. by the Re.pondent or the requlrement. of this
Order will M construed a. reUev1n9 the Re.pondent of It.
obllqatlon to obtaln formal approval when require4 by thla
Order, and to. coaply .wlth the .requirement. of thb Order
unle.. formally modified.

m. UIIIU" or m mUD,wlI '9!'PJOOD!T
," ,

U.1 Neither the unlted,Stat•• Government. nor any aqency thereof
.. shall M Uable for any' injurle. or c1alIaqe. to per.on. or

property re,ultinq troa .ct. or oal••1ons of Reapondent, or of
'its employee., aqents,' .ervants, .recelver., suee•••ora,: or
••dqna, or ot anyper.ons, !ncludlnq, but not lJJalted ,"0
fina, corporations, .. , .ub.idlerl.." contractor.,· or
consultant., in carry1n9 out the Worle, nor .hall the united
State. GoVernment or any aqency ~er.of M held •• a party to

, ' any contract .entered into by Re.pondent in carryinq out the
~.' "

D%Z.mtdlU S'O' rb'OU"DN8JNIt!I 'YUtI

11.1 In the event ot 'aninab1l1ty' or antlcipated inab111ty on the
part ot Re'pondent to perton any of the actlons or Work

. required by this order 1ft the t1aa and aanner required hereln,
the Re.pondent'. Project Coordinator .hall notify EPA orally
wlthin twenty-four (24) hour. of ,.uch event (or, if .the event
occur. on a Friday or' aatur4ay, no later than the fOllowlnq
Monda!) aDd in writ~ no "ater than .even (1) calendar day.
atter aupondent I:lecoae.avare of .uch delay or antlclpated
detar.;;.. IUcIl wr1tten notificat10n .hall be cert1fied by a

, RupclDa1JJ1e otficlal ot .Re.pondent in accordance wlth sectlon
XVIxz.~ tbiaOrder and ,hall de.cr1l:le tull! the nature ot the
delar; !Dalud!nq hov1tmay affect the Worle, Worle Plan (if
appU,cG1e), an4 .chedule, the actions that will be or have
Men taken to .it1qate" prevent, and/or a1nJJallc further
delay, and the 't1Mtableaccordinq to which tuture actlons to
.11:1q4te, prevent ,and/or a1nJJa1l:ethadelay w111 be taJcen.
Such notlUcatlon ahall not reUeve Re.~ndent ot .any
obl1q4t10n ot,thl. order, The Re.pondent .hall adopt .11
raa.onabl••e.aur•• to .VOld and.inial.e .uch delay.
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17.2 ,a11=_ by Respondent to carry out any reqlluUlent of thiV
. Ord.- 1m accordance vith the teraa and condition. specified

huam...y reault in the unilateral pertonance of the
requ1re4 action. by EPA pursuant to applicable aUthoI'iUe., an
a~·to recover treble dualie. pursuant to CERCIA, and/or
the initiation of an enforcUlent action aliainst Respondent to
require Respondent to perfon suela actions, in addiUon to any
othu relief that lIIay be availul. to .EPA pursuant to
applicabl. lav.

17.3 Nothing in thi8paralJZOapll or any othu provi8ion ot this Order
shall be construe4 so a. to liait any power. EPA may have
under Cmct.A, the NeP,' or any othu lav or rec;ulation.

18.1 Ca)

Cb)

znu. CIUIlJCUJOX 01 egpr.:rpel

unles. otherwhe reqllire4 by the teraa of this ONU, any
notice, report, certitication, data pr.sentation, or
othu dOCWlent subllitte4 by R••pondent: under or pursuant
to this Order, vlliela IUSCUSS••, d.scribe., demonstrat••,
or supporte any findincJ or 1I&k.. any representatil?n
concernincJ R.spondent'. cc.pUance or non-eollPliance vith
any requir_entCs) of thia order shall be certitie4 by
either a r.sponsible official of the R.spondent o~ by th'
Project Coordinator tor the Respondent. The· tel'"",)
-r.sponsible offiaial- .eanal.

(1) a pre.ident, secretary, tr.aaurer or vice
pre.ident of the corporation in chUlJe of a
principal busin... function, or any other
person vho pertona .bila:r polic:y- or
d.c1aion-uJcing functions tor the corporaUon,
or

(2) the unalier of one or IIOre unutac:turinlJ
tadUti.. uployincJ lIOZ'e than 250 persons or
having lJZOo.. annual ..1.. or expenditur••
acee4ing $35 !lilUan Cin 1917 dollar. when
the coft8UJler price index vaa 345.3), it
authority to sil)D dOClDlent. haa been a..ilJfted
or delec)ate4 to the Uftalier in accordance vith
corporate proc~...

The re8ponaible offiaial of a partnership or sole
proprietorship .eana the lienuaI. partner or the
proprietor, res~ivelY.

Any delay deaciribe4 in peralJZOapb 17.1 of thi. Order,
shall be certifie4 by a responsible ofticial ot

V
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, "apondent.

la.2 Tb.cartiil~tion r.quired by JaragraPh 11.1 of thia Ord.r
ahall"~ in the follow1ftqfoZ'llI ' " ..

-Except a. provided' below, I c.rtify that the infonation
contained 1n oraccoapany1ftq thla (apecify type of
8ubmisaion) ia true, accurate an4 coapl.te.

-As to [the/those) portionaof thla (specify type of
8ubmisa1on) for ¥bich I cannot peraonally verify ita
accuracy, I certify und.er penalty of law that this
(specify type of suba1aaion) an4 all attacbaenta ther.to
was preparedun4er ay direction an4 superv1a1on 1n
accordance with a syat.. dea1qne4 to a.aure that
qualified peraonnelproperly,ather and evaluate the
intonation autlllittilcS. saaed on ay inquiry of the peraon
or persona ¥bo una,s the ayst-., or thos." persona
directly reaponaibls foZ' ,atheri", the intonation, the
infonation .utlIIitted i., to the beat of ay knowled,sr
infonation, and belief, true, accurat., an4 ca.plete.
lea awar. that .t:hers ue aivnificant penaltie.5 for
aubaittinc;r falae intonation,. inclu41ftq the poaa1bll1w
of fine. and llIprlaol1llent for knov~ violationa.' • ..

.'
".ic;rnatur.1
....(print)·~I---------
Title, ....;., _

us. ,un'" 0' D!!!MPI .aIDlc"

u

11.1 Respondent ahall; prior to any off-alte shis-ent of hazardous
aubatancaa froll the lite tom out-of-ltate vaate IUlnaVUlent
facility, provide writteD' notification to the appropriate
'Itate environaental Official 1n the recaivinq state and to
EPA'. Proj~C:OOrd1nator of ncb &hipaent of hazardous
subatanc... However, the ftOt1fication of &his-entl lhall not
appl~ W any 8Uch off-.ite &hipaentl ¥ban the total volae of
al~11MlII'lhipaentl will ftOt exceed tan (10) cubic yu4a.

11.2~ DOtiflcation required'byparaqraph 11.1 &hall be in
, writ1DrT.. aDd. &hall lnclWSe the follow!n9 intonation, ¥bere
avallele~' " '.

"., ",' ," ~ ., '" ~.#...". •

(a) the naae '&nd location of the facility to ~ich the
hazUdou••ubatanc•• are to be &hipped,

, ... k •

(b) the type and quantity of the bazardoa subatanc.a
to be. &hipped,
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(cS)---
the upe~ed schedule fo~ the ship.ent: of ~
hazardous suJ:).tance., ancl

the lIeth04 ot tranaportatioft ot the hazardous
substance••

Respondent shall notify the receivinCJ stat. ot lI&jo~ chanq••
in th. ship.ent: plan, such a. a decision to ship the hazardous
substanc•• to anothu facUity within the .... stat., or to a
facUity in anothu stat••

U.3 Th. identity ot the receiv!nCJ facility ancI state wUl ~
detan1Jle4 ~ R.sponcSent. R.spondent shall provide all
relevant: intonation, inclucSin9' 1ntoraa1:1oft unc1u the
cate;orie. noted in paraqraPb 1'.1, above, Oft the oft-site
sbipment., u soon a. pra=icable, but no latu than tventy
t~ (24) hour. ~tore the hazardous .ubstanc•• are a~ually
shippe4.

>.
20.1 Respondent· shall notify DA'. Pnject CocmUnato~with~rio

(2) busine•• day. attu the ettective date ot th1a orcSU'" ot
ResponcSent'. intention to coaply witla the tena ot this Or".~
Fallureot Rupondent to provide no1:1fication to DA's Projev
coo~cSinato~ot intent to coaply within tlai. tiJae ped04 shall
1)8 de..e4 a violatiOllot thi. orcSu ~ Respondent•.

ID. 0UOl'lVllU 'fQ WIlD uB JD

21.1 Hot latu thaD thr.. (3) busines. day. trca the ettective date
ot thi.~, Responc1ent: uy contu witla DA to discus. this
Ordu. SUCb colltuence i. not an advu'suial heuinCJ o~ put
ot a proc:eecu,ntJ to cballeJtCJe thi. ordu, and no otticial
stenClCJZ'.~orer:od ot such contuence shall be kept.

. -:';',.:'.'

lID. IP"'X'DUJ!I PrQ"

22.1 Th.AaJD1auat!ve Rer:orcl upon vIl1cb this ordu i. issued i.
-. availe!. tot: review ~ Responc1ent'. representative. at

ResponcSent'. requ..t. Requ.... to revi.. the J ....tnis1:2:at!v.
Recorcl shall be subaitte4 to the DA Pnject CoorcSinator
cSe.ignate4 pursuant to Section IX ot thi. ordu.
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Dur. PpmUOl'

23.1 -au.tne"day.- a. uaed In th18 9rder 'hall ...n every day of
the- aU. ucep~ Sa~urday., Sunday. anc1 federal holiday••
-~" .j "~'.--'

23.2 -calencSar Day.· 'a. uaed 1ft thl. orlSer.hall ...n evuy lSay of
the waek, Inclw11nq Sa~urday., Sundaya anc1 fedaral holilSay••

23.3 -Work a. uaed In till. orcSer .hall ...n all raquir..ent. of
thl. orcSer, InclulS1nCjJ any .ocUticationa hereto.

n.4 All ~era8 no~ lSeflned here1ft .hall have the .eanlnq••at forth
1ft CERCLA' an4 the RCP. .

zuv. ZP!ITD"XOI 'up UZUDQ'fIClIf'

24.1 The Ra.poncSen~" obl1qationl 1:0 EPA \InC1er thl. orcSer .hall
~aralna~e en4 'be de..ed .ati.tied· upon the Re.poncSan~"

recel~ot vrnten notice frCla 'EPA tha~ the Re.p0n4an~ bar.
daonauated, to the ..ti.taction ot IPA, tha~ all tha~
ot thi'.orcSer have been .a~1.fa~rl1yca.ple~ed.

•n II '0' QUam.

..

00T221991

, '"
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